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1. Principles of these Application Notes
1.1. These Application Notes are based on the ‘Guidance Note relating to the Agreement on the
Withdrawal of the United Kingdom of Great Britain and Northern Ireland from the European
Union and the European Atomic Energy Community – Part Two – Citizens' Rights’
(document C(2020) 2939 final), on the questions on the Agreement answered in writing by
the European Commission, and on the Explanatory Note on the Act on the Current
Adaptation of the Freedom of Movement Act/EU (Freizügigkeitsgesetzes/EU) and Other
Provisions to Union Law.
1.2. Reference to provisions of the Freedom of Movement Act/EU mean the version of the
Freedom of Movement Act/EU after the entry into force of the Act on the Current
Adaptation of the Freedom of Movement Act/EU and Other Provisions to Union Law.
Likewise, references to the German Residence Ordinance (Aufenthaltsverordnung) refer the
version that materialised after amendment by the Eighteenth Regulation on the
Amendment of the German Residence Ordinance (Bundesrats-Drucksache 550/20).
1.3. References in these Application Notes on EU rights or provisions on free movement
concern, inter alia, rights under Articles 21, 45 and 49 of the Treaty on the Functioning of
the European Union (‘TFEU’), Directive 2004/38/EC on the right of Union citizens and their
family members to move and reside freely within the territory of the Member States
(‘Directive 2004/38/EC’), and Regulation (EU) No. 492/2011 on the free movement of
workers within the Union (‘Regulation (EU) No 492/2011’).
1.4. Insofar as these Application Notes contain recommendations for action to be taken by the
federal states (Länder) and, where applicable, the local authorities concerned with the
implementation of the provisions, the constitutional competences of the federal states and
the local authorities shall remain unaffected.
1.5. These Application Notes are not set out in the manner of a legal commentary, rather they
are intended to facilitate the implementation of the relevant provisions in practice.

2. Significance of the Withdrawal Agreement and the transition period
2.1. Relationship between the Withdrawal Agreement and national law
2.1.1. The term ‘Withdrawal Agreement’ is used in these Application Notes to refer to the
Agreement on the Withdrawal of the United Kingdom of Great Britain and Northern
Ireland from the European Union and the European Atomic Energy Community (OJ L
29, 31.1.2020, p. 7).
2.1.2. The Withdrawal Agreement is directly applicable law. This also applies insofar as the
Withdrawal Agreement refers to the Free movement Directive (2004/38/EC).
In principle, the Directive is not in itself directly applicable law, rather it requires
implementation by the national legislature, which in Germany is enacted by the Free
Movement Act/EU. By virtue of the fact that the Withdrawal Agreement refers to the
General reference: The transition period ends on 31 December 2020.
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Directive, the corresponding provisions – admittedly only insofar as the reference is
factually applicable in each case – also acquire the character of directly applicable law.
2.1.3. The right of entry and residence granted to UK nationals and their family members who
are resident in Germany in accordance with Union law until the end of the transition
period (see No. 2.2 below) as well as for family members as defined by free movement
rules who have an entitlement to join UK nationals afterwards (see Nos 7.2.5 and 7.3.5
et seq.), is comprehensively regulated by the Withdrawal Agreement.
2.1.4. This right of residence already exists, insofar as it extends under the Withdrawal
Agreement, by virtue of the law based on the directly applicable Agreement and the
legal norms of European law to which it refers.
2.1.5. The underlying basis for the claim to reside under residence rules is contained in Article
13 of the Withdrawal Agreement which refers to Directive 2004/38/EC and to further
provisions of the above Agreement for specific situations.
2.1.6. Statutory provisions of Union law may not be replicated in federal law, if only for the
sake of clarity. Therefore, the existence of the right is provided for in the new Section
16(1) of the Freedom of Movement Act/EU.
2.1.7. In federal law, supplementary regulations are created primarily by Section 16(1) of the
Freedom of Movement Act/EU. In addition, Section 11 of the Freedom of Movement
Act/EU contains numerous special provisions in connection with the withdrawal of the
United Kingdom.
2.2.

Definition and significance of the transition period
2.2.1. A transition period is specified by Article 126 of the Withdrawal Agreement. Under
Article 127 of the Withdrawal Agreement, the United Kingdom will continue to be
treated in law as a Member State of the European Union until the end of the transition
period, with the exceptions set out in the Withdrawal Agreement, which exclude right
of residence considerations.
2.2.2. The end of the transition period is therefore determined on the basis of European law.
The transition period ends on 31 December 2020.
2.2.3. Until the end of the transition period, therefore, the United Kingdom is to be treated,
again by virtue of European law, as if it were a Member State of the European Union
for the purposes of residence.
2.2.4. At the end of the transition period, the United Kingdom will no longer be treated as a
Member State of the European Union for the purposes of residence. From that time
on, UK nationals will be third country nationals and will therefore be treated in
accordance with the provisions of the German Residence Act (Aufenthaltsgesetz)
provided that the Withdrawal Agreement, in conjunction with the Freedom of
Movement Act/EU, does not contain any special provisions.
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3.
3.1.

Personal scope of the Withdrawal Agreement – UK nationals
General information
3.1.1. The Withdrawal Agreement respects the basic concept that UK nationals who are
resident in Germany in accordance with Union law before the end of the transition
period may continue to live in Germany. After the end of the transition period, acquired
rights cannot in principle arise under the Withdrawal Agreement.
3.1.2. Under the Withdrawal Agreement, rights exist only in the Member State in which they
were exercised. In the other Member States, it is of no legal significance whether a UK
national or a family member or other person derives rights from the Withdrawal
Agreement. Rights to travel under Article 21 of the Schengen Agreement remain
unaffected but are not based on the Withdrawal Agreement.
3.1.3. Rights under the Withdrawal Agreement may exist simultaneously in several Member
States. For the question of whether rights pertaining to Germany exist under the
Withdrawal Agreement, however, it is immaterial which conditions a person concerned
fulfils in another Member State. The rights arise and expire individually and
independently of each other in each Member State upon fulfilment of the relevant
conditions.
3.1.4. A detailed distinction between direct and indirect entitlement shall be made
3.1.4.1.

according to the categories of persons provided for in the Withdrawal
Agreement between

3.1.4.1.1.

nationals, on the one hand, and

3.1.4.1.2.
family members and related persons deriving rights from a UK
national, on the other hand,
3.1.4.2.

in the case of direct entitlement, between

3.1.4.2.1. UK nationals who are resident in Germany at the end of the transition period,
continue to reside in the federal territory and, if applicable, are pursuing an
activity,
3.1.4.2.2. UK nationals who do not reside in Germany but are permanently and
sustainably employed in Germany, e.g. frontier workers, and
3.1.4.2.3. UK nationals who do not fulfil these conditions, and
3.1.4.2.4. in the case of indirectly entitled persons, i.e. family members and related
persons of UK nationals, between
3.1.4.2.5. persons who are resident in Germany at the end of the transition period and
who continue to reside in the federal territory,
3.1.4.2.6. persons not living in Germany at the end of the transition period, but who
already meet the reunion requirements according to free movement rules
under the more detailed provisions of the Withdrawal Agreement, and
3.1.4.2.7. persons who do not fall within the above categories.
3.1.5. Articles 9, 10 and 11 of the Withdrawal Agreement collectively define the personal
General reference: The transition period ends on 31 December 2020.
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scope for the purposes of the application of Part Two Title II of the above Agreement,
which governs rights and obligations relating to residence, residence documents,
workers and self-employed persons. Areas not covered are not regulated by the
Withdrawal Agreement in respect of the right of residence. The general regulations of
the German Residence Act apply in this respect.
3.1.6. Where UK nationals or their family members do not fall within the scope of the
Withdrawal Agreement, it is necessary to consider how their residence status is
determined under the German Residence Act.
3.1.7. Beneficiaries under Part Two Title II of the Withdrawal Agreement are UK nationals who
exercised their right of residence in accordance with Union law before the end of the
transition period and who continue to reside in Germany thereafter, as well as their
respective family members and related persons.
3.2.

Definition of a UK national
The term ‘UK national’ is defined in Article 2(d) of the Withdrawal Agreement. Point (6)
of Section 1(2) of the Freedom of Movement Act/EU also refers to this definition, so
that the term has the same meaning in federal law. Accordingly, UK nationals are
persons with the status of ‘British citizens’, ‘British subjects’ under Part IV of the British
Nationality Act 1981 with a ‘right of abode’ in the United Kingdom who are exempt
from United Kingdom immigration control (‘exempt from United Kingdom immigration
control’) and ‘United Kingdom Overseas Territories citizens’ who have acquired their
nationality in connection with Gibraltar.
3.2.1. In particular, as was the case during the United Kingdom's membership of the European
Union, the following categories of persons are not deemed ‘UK nationals’ in the context
of free movement:
‘British nationals (Overseas)’, ‘British Overseas Territories Citizens’ without reference
to Gibraltar, ‘British Overseas Citizens’, ‘British Protected Persons’ and ‘British Subjects’
without a ‘right of abode’.
3.2.2. The definition of the term ‘UK national’ does not exhaustively determine the personal
scope of the provisions governing residence law in the Withdrawal Agreement. Rather,
further conditions shall be fulfilled in order for rights to arise under the Withdrawal
Agreement.

3.3.

Stays in Germany defined as ‘living’
3.3.1. For residence in Germany leading to a consequent entitlement under the Withdrawal
Agreement, more than a mere presence in the federal territory is required. The concept
of residence is therefore to be interpreted more narrowly than that set out in Section
4(1) of the German Residence Act. Otherwise, the special provisions for frontier
workers in Articles 24 and 25 of the Withdrawal Agreement would not be required
because they also reside in Germany, at least during the exercise of their activity.
However, this category of persons is distinct from those listed under Article 13 of the
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Withdrawal Agreement.
3.3.2. Article 10 makes the existence of a right of residence conditional on ‘living’ in the host
Member State, i.e. Germany, except in the case of frontier workers. The decisive
criterion is therefore whether there is a permanent residence defined as ‘living’ at the
relevant time. A general overview needs to be taken, and some more common
categories of persons are discussed below.
3.3.3. A person ‘lives’ in a place if he or she resides there for reasons other than the pursuit
of an activity and not only on a wholly temporary basis. The decisive factor is a personal
and social life oriented towards the place where the relevant person ‘lives’, however
this does not have to be exclusively the case.
Example: Jane is a writer who spends most of her summers in Hamburg and the majority of
her winters in Mallorca. In Hamburg she has her own apartment while in Mallorca she lives
with a friend. She ‘lives’ in both places at the same time for the purposes of the Withdrawal
Agreement.
3.3.4. A stay for the purposes of tourism activities or a visit, or a temporary stay (several
weeks) for professional purposes, does not constitute ‘living’.
3.3.5. Conversely, a student, for example, ‘lives’ at his or her place of study for the duration
of a course of study, or only one semester if applicable.
3.3.6. Anyone who actually resides outside a parental household most of the time, e.g. for
studies or a professional activity far away from the hometown, but still has a room in
the parental household at the same time, no longer ‘lives’ in the parental household,
even if a residence under registration law is still maintained there.
3.3.7. In itself, the registration status of the persons concerned under registration law is
therefore immaterial. Under Section 17(1) of the Federal Registration Act
(Bundesmeldegesetz), ‘anyone moving into a dwelling’ is obliged to register the
dwelling. Moving into a dwelling does not mean that the person also ‘lives’ there in the
above sense. The occupation of a holiday home shall be registered, even if the persons
staying there are not ‘living’ in the above sense. A detailed description is provided in
Nos 10.4.3 to 10.4.9. It should be understood that the Withdrawal Agreement does not
govern or affect any issues relating to registration law.
3.3.8. Conversely, however, it is also immaterial how long the person concerned has already
‘lived’ in the relevant place before the cut-off date. The acquirement of residence rights
under the Withdrawal Agreement, with the exception of the right of permanent
residence, does not depend on a minimum period of residence before the relevant cutoff date, i.e. the end of the transition period. Entry just a few days before the deadline
is sufficient if the requirements defined as ‘living’ in the relevant place are met as of
the entry date.
3.3.9. Therefore, with regard to shorter stays, there is also a subjective component.
3.3.10. In cases of doubt, the burden of proof lies with the UK national who claims to be ‘living’
in a particular place.

General reference: The transition period ends on 31 December 2020.
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3.4.

UK nationals in public service including miltary personnel
3.4.1. United Kingdom military personnel stationed in Germany are regarded as workers
within the meaning of Union law. They will reside in Germany until the end of the
transition period under the free movement right.
3.4.2. The same applies to civil servants and public sector workers who are UK nationals, even
if their work involves sovereign tasks.
3.4.3. However, the free movement right does not apply to the category of persons covered
by Section 1(2) Nos 2 and 3 of the German Residence Act, in particular diplomatic and
consular staff who have a legal status under the Vienna Treaty on Consular Relations,
or staff who are exempt from the provisions of the above Act because they work for
international organisations in Germany.
3.4.4. On the other hand, the activities of local staff who are UK nationals at diplomatic or
consular institutions in Germany are covered by the free movement right, as are UK
nationals who belong to the category of persons referred to in Section 27(1) and (2) of
the German Residence Ordinance.
3.4.5. No. 3.4 does not cover the case of posted workers (see No. 3.5 below), as the UK
nationals concerned do not provide services or work for a beneficiary in Germany and
the service is therefore not covered by the freedom to provide services under Article
56 TFEU.

3.5.

Cases of posted workers
3.5.1. UK nationals who are in Germany at the end of the transition period as posted workers
to carry out a service may also be covered by the right of residence under Article 13 of
the Withdrawal Agreement in cases where they also reside there at this time and
continue to reside there thereafter once they either have adequate sickness insurance
cover and sufficient resources, or if they are simultaneously pursuing another activity
there, or if they are residing there as family members of a Union citizen not only on the
basis of the posting but also as persons with a free movement right, or if they otherwise
have an already existing free movement right that is not contingent on the posting
itself.
3.5.2. Conversely, UK nationals who work or provide services in Germany at the end of the
transition period, within the framework of a posting by a UK employer and whose
residence is confined to the mere provision of these services, without simultaneously
having a free movement right on any other basis, do not fall within the scope of the
Withdrawal Agreement. The regulations on frontier workers remain unaffected.
Example for Nos 3.5.1 and 3.5.2: Peter, a UK national, was posted to Germany by his UK
employer on 1 July 2020 to fulfil a work contract.
Variant 1: During his posting, Peter began studying in Germany. He has adequate
sickness coverage and sufficient resources to support himself. He has a free movement
right as a student under Article 7(1)(c) of Directive 2004/38/EC until the end of the
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transition period. The Freedom of Movement Act/EU cannot be taken into consideration
here because, running contrary to the Directive, it does not grant students their own
residence purpose under this Act, rather, in deviation from the consistency of the
Directive, the law includes students among the ‘inactive’ category.
Variant 2: Peter is not studying but has sufficient resources to support himself and
sickness coverage. Until the end of the transition period, even if he is not a student, he
has a free movement right under Article 7(1)(b) of Directive 2004/38/EC. Even if the
Freedom of Movement Act/EU only takes into account ‘inactive’ Union citizens in point
(5) of Section 2(1) and Section 4, under the consistency of the Directive, a free
movement entitlement may exist by way of derogation. In interpreting the German
rights of free movement and determining whether this right exists, the Directive shall
be taken into account as a matter of priority.
Variant 3: Prior to his posting, Peter had been living and working in Germany for 13
years. In 2013, he acquired a permanent right of residence under Section 4a of the
Freedom of Movement Act/EU. In 2018, he left Germany to work at the headquarters
of a UK company, which in turn sent him back to there in 2019. Since Peter did not leave
the federal territory for more than two consecutive years (see Section 4a (7) of the
Freedom of Movement Act/EU), he continues to have a permanent right of residence at
the end of the transition period. Therefore, he can assert a right of residence under the
Withdrawal Agreement, namely a right of permanent residence under Article 15 of the
Withdrawal Agreement.
Variant 4: Peter is married to a Czech woman who resides in Germany and works for a
German company. He splits his time between London and Germany where his wife
resides. Until the end of the transition period, he therefore has a right of residence not
only as a posted worker, which does not suffice under the Withdrawal Agreement, but
also as the husband of a Union citizen.
As the spouse of a Union citizen, not only does Peter continue to have a free movement
right under the general rules, but he also has a free movement right on the basis of
spousal status for other reasons under Union law due to his residence in the federal
territory at the end of the transition period. In addition, he also has a right of residence
as he is a UK national who is directly entitled under the Withdrawal Agreement. Upon
request, both a residence card and a residence document shall be issued to Peter.
3.5.3. If a service provider established in another Member State posts a United Kingdom
worker abroad after the end of the transition period, such postings will be covered by
the EU or national rules on posted workers for the provision of services. Temporary
postings of UK nationals by employers based in the European Union will then be subject
to the rules on freedom to provide services (‘Vander Elst’; Section 17a of the provisions
of the German Residence Ordinance, Section 21 of the German Employment
Ordinance).
3.6.

Stays where free movement rights are exercised: further substantive requirements
3.6.1. Article 10(1)(b) of the Withdrawal Agreement also requires that a UK national's
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previous stay in Germany was exercised ‘in accordance with Union law’.
3.6.2. The general principles for determining whether a UK national exercises his or her right
‘in accordance with Union law’ in Germany apply.
3.6.3. The conditions for such exercise of the right of residence in accordance with Union law
are identical to the conditions for continued enjoyment of the right of residence under
the Withdrawal Agreement because of the comprehensive legal basis references to
Directive 2004/38/EC contained in the Withdrawal Agreement (namely Articles 13(1),
24(2) and 25(2) of the above Agreement). To this end, see No. 8.4 .
3.6.4. These requirements apply to all residence rights under the Withdrawal Agreement, not
only in respect of residence but also to the right of entry and to the issue of the
documents provided for in the Withdrawal Agreement and under Section 16 of the
Freedom of Movement Act/EU.

4.
4.1.

Personal scope of the application of the Withdrawal Agreement – family members and
related persons
Principle
4.1.1. Article 10(1) to (4) of the Withdrawal Agreement sets out which persons fall within the
scope of the above Agreement by virtue of their family ties with the right holder, i.e. a
UK national referred to in one of the provisions of Article 10(1)(b) or (d) of the above
Agreement.
4.1.2. Based on Directive 2004/38/EC, the Agreement makes a distinction between two
categories:
4.1.2.1. family members within the meaning of Article 9(a) of the Withdrawal Agreement,
in accordance with Article 2(2) of Directive 2004/38/EC and point (3) of Section
1(2) of the Freedom of Movement Act/EU, and
4.1.2.2. related persons within the meaning of Article 10(2) to (5) of the Withdrawal
Agreement, in accordance with Article 3(2) of Directive 2004/38/EC and point (4)
Section 1(2) of the Freedom of Movement Act/EU.

4.2.

Family members
4.2.1. Family members are defined in Article 9(a)(i) of the Withdrawal Agreement by
reference to Article 2(2) of Directive 2004/38/EC. The definition corresponds to that in
point (3) Section 1(2) of the Freedom of Movement Act/EU. It concerns
4.2.1.1. spouses,
4.2.1.2. registered partners,
4.2.1.3. direct descendants of the UK national or spouse or registered partner who are
under 21 years of age or who are dependants, and
4.2.1.4. dependent direct relatives of the UK national in the ascending line or spouses or
registered partners.
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4.2.2. The definition also applies to family members of workers and self-employed persons,
including frontier workers (Joined Cases C-401/15 to C-403/15 Depesme and Kerrou).
4.2.3. As is the case under Union law, family members of UK nationals do not in principle
enjoy an independent right of entry and residence unless they are themselves UK
nationals or Union citizens or have acquired an independent right of residence by virtue
of their relationship with a Union or UK national from whom their free movement or
Withdrawal Agreement rights derive; Section 3(2) to (4) of the Freedom of Movement
Act/EU. Accordingly, family members enjoy rights under the Agreement only if those
rights are derived from the right holder – a person covered by Article 10(1)(b) or (d) of
the Withdrawal Agreement.
Example: Canadian national Jack had been married to UK national Josephine for three
years when both spouses moved to Germany together in November 2018. In
December 2019, they applied for a separation. After a year of being separated, in
December 2020, Jack, who has a permanent job in Germany, files for divorce. The
divorce will not be finalised by the end of 2020. Given that Jack would still be able to
claim free movements right under point (1) of Section 3(4) of the Freedom of
Movement Act/EU in the hypothetical scenario that Josephine remained a Union
citizen, he remains protected under the Withdrawal Agreement regardless of when
the divorce sought becomes final.
4.2.4. The only exception is family members who fall within the scope of Article 10(1)(f) of
the Withdrawal Agreement who are residing in Germany at the end of the transition
period on the basis of an independent right of residence under the Freedom of
Movement Act/EU (Section 3(2) to (4) or Section 4a of the above Act), since their right
of residence under this Act was already, before the end of the transition period, no
longer contingent on their continuing to be family members of a Union citizen who was
exercising rights under the Treaty in the host Member State.
Example: As above in No. 4.2.3, except that both spouses moved to Germany in
November 2017, separated in December 2018 and were legally divorced in January
2019. Due to the already existing independent right of residence under EU law, Jack
is not covered by the Withdrawal Agreement but ordinarily has a right of residence
under the Freedom of Movement Act/EU. By acquiring and exercising the
independent right of residence at a time when Josephine, as a UK national, was still
a Union citizen, the right of residence became legally independent of any subsequent
changes in her status, with the result that it is immaterial that she lost her status as
a Union citizen as a result of the United Kingdom's withdrawal from the European
Union. Jack therefore also keeps his residence card and does not have to exchange it
for a new residence document.
4.3.

Third country nationals caring for a dependent UK national
4.3.1. The Court of Justice of the European Union (ECJ) has recognised that in certain cases
related persons should also have a right of residence, in particular where the presence
of such persons is genuinely necessary for Union citizens to exercise their right of
residence under Union law. Such persons are referred to in Article 9(a)(ii) of the
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Withdrawal Agreement.
4.3.2. The most important example of a corresponding ‘sui generis’ right of residence is a
minor Union citizen residing in another Member State with a parent who is not a Union
citizen. While the Union citizen's right of residence under Union law is readily
established, the parent on whom the Union citizen is dependent does not fall within
the scope of Article 2(2)(d) of Directive 2004/38/EC. This provision applies to parents
on whom the Union citizen depends, but not to parents who are legally obliged to
support a Union citizen. The ECJ ruled in Case C-200/02, Chen, that such a parent
acquires the right of residence in order to provide the basis for the right of residence
of the minor Union citizen who is a child. The ECJ has ruled that a minor Union citizen
not pursuing an activity have adequate sickness coverage and that his or her resources,
which may take the form of child support, be sufficient to prevent the minor from
becoming a burden on the social assistance system of the host Member State.
4.3.3. Article 9(a)(ii) does not only apply to guardians as referred to by the ECJ in Chen (where
only the residence of the child's mother was at stake) but is more open in its
formulation to cover other persons as guardians.
4.3.4. ECJ case law developed for Union citizens shall therefore be applied mutatis mutandis
to third country nationals who are caring for a dependent UK national.
4.3.5. Otherwise, reference is made to the guidance of the Federal Ministry of the Interior,
Building and Community on the sui generis right of residence under Union law of 7 April
2020 (reference M3 – 21002/67#1).
4.4.

Related persons
4.4.1. For the personal scope concerning other parties within the meaning of the Freedom of
Movement Act/EU, please refer to separate application notes.
4.4.2. As is the case with Union citizens, the right of entry and residence for related persons
deriving rights from UK nationals is only granted on a discretionary basis following an
independent assessment.
4.4.3. The right of entry and residence of related persons deriving rights from UK nationals
does not need to be effectively granted before the end of the transition period. Rather,
the possibility of granting the legal status in terms of time is regulated by the rules set
out in No. 7.3.

5.

Scope of the Withdrawal Agremeent in the case of multiple nationalities
5.1. The following explanations apply expressly only to the residence law aspects of the
Withdrawal Agreement. In particular, the explanations are not applicable when it comes to
labour law and professional qualification recognition.
5.2. Dual nationals of Germany/United Kingdom, regardless of whether one or both of the
nationalities were acquired by birth or by naturalisation, do not in principle fall within the
scope of the Agreement. An exception applies if dual nationals were residing in Germany as
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Britons with a free movement right before the end of the transition period and only acquire
German nationality afterwards (Case C-165/16, Lounes). This is not relevant to the dual
nationals themselves, because as German nationals they are readily entitled to reside in
Germany under Article 11 of the Basic Law (Grundgesetz) while Article 16 of this Law gives
them further guarantees associated with German nationality. Accordingly, no residence
documents are issued to the dual nationals themselves. However, the inclusion in the
personal scope of the Withdrawal Agreement is significant with regard to their family
members and related persons who will continue to be treated as if the dual national only
had UK nationality as a result. The period in which UK nationals are still to be treated as
Union citizens is apparent from point (6) of Section 1(1) in conjunction with Section 12a of
the Freedom of Movement Act/EU. Since the rights under the Agreement already derive
directly from it, the principles of this case law cannot be referred to or replicated in federal
law; see No. 2.1.6 above.
Example: Britney, a UK national, has been living permanently in Germany since 2011.
In 2018, she married Sam, an American who lives with her in Germany and has been
granted a residence card as a family member of a Union citizen. In 2019, Britney
became a naturalised citizen of Germany while retaining her UK nationality. Sam
retained his residence status under the Freedom of Movement Act/EU following the
naturalisation of his wife and is eligible for residence under the Withdrawal
Agreement at the end of the transition period.
5.3. Like in Case C-165/16, Lounes, dual nationals of Germany/United Kingdom do not fall
within the scope of the Agreement even if they do not acquire German nationality until
after the end of the transition period.
Example: Britney, a UK national, is already living permanently in Germany at the end
of the transition period. She is married to Sam, a US citizen, who lives with her in
Germany and had obtained a residence card as a family member of a Union citizen.
At the end of the transition period, Britney and Sam are still entitled to reside in
Germany under the Withdrawal Agreement. Later, at the end of the transition period,
Britney will be naturalised in Germany on the basis of her application submitted in
December 2020 while retaining her UK nationality. Sam continues to retain his right
of residence under the Withdrawal Agreement even after Britney's naturalisation.
5.4. Dual nationals who are non-German Union citizens and also UK nationals, irrespective of
whether the citizenships were acquired by birth or by naturalisation, fall within the scope
of the Agreement if they exercised residence rights in Germany based on free movement
before the end of the transition period. They hold these rights in addition to the free
movement rights to which they are entitled as Union citizens under Union rules on the free
movement of Union citizens. Since their legal status as Union citizens is consistently more
favourable than that under the Withdrawal Agreement, they will not have to invoke their
rights under the Agreement. Formally, however, they are entitled to a residence document
(Aufenthaltsdokument-GB), which shall be issued to them upon express request.
Recommended action: If Union citizens who are also UK nationals apply for a
residence document, they should be informed that they are entitled to the document
but do not need it to reside in the federal territory.
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5.5. Dual nationals of Germany/United Kingdom who have never exercised their free
movement rights under Articles 21, 45 or 49 TFEU (as in Case C-434/09, McCarthy) do not
fall within the scope of the Agreement. The same applies if dual nationals have exercised
their free movement right but this does not have a causal effect on the residence of a family
member because the relevant facts are separated in time.
Example: David has a German father and a British mother and therefore acquired
both German and UK nationalities at birth. He has lived in Germany since he was
born. He has no rights under the Withdrawal Agreement or under family reunion
regulated by the same Agreement.
Further example: David, a German and UK national, was born in Germany and lived
in London between 2001 and 2004. After returning to Germany, he married Robin, a
Canadian citizen, in 2015, with whom he has since lived only in Germany. Neither
David nor Robin falls within the scope of the Withdrawal Agreement.
Further example: David, a German and UK national, was born in Germany and lived
in Paris for three years. While there, he married Heather, a Canadian citizen, with
whom he later moved to Germany. Heather has a right of residence under both
Section 3(1) in conjunction with Section 12a and point (6) Section 1(2) of the Freedom
of Movement Act/EU and after the end of the transition period under the Withdrawal
Agreement. Since the right under the Freedom of Movement Act/EU is more
favourable, she can continue to benefit from it. As long as she can submit an
application under the Withdrawal Agreement, she is also formally entitled to a
residence document. However, she would be advised not to apply because Heather's
residence card under the Freedom of Movement Act/EU is more favourable and
sufficient to prove a right of residence in any context.

6.

Residence rights under Union law which automatically cease to apply at the end of the
transition period
6.1. Certain residence rights deriving from Union law may cease to exist after the end of the
transition period or lapse altogether.
6.2. Posted workers: Persons who do not reside in Germany do not fall within the scope of the
Agreement. The Agreement does not confer any right on such posted workers to remain in
the host State after the end of the transition period.
Recommended action: Posted workers are subject to expulsion under Section 50(1)
of the German Residence Act if they do not fall within the scope of the Agreement.
Their stay is to be terminated with the setting of an appropriate deadline for
departure unless they can continue to reside in Germany in a manner permitted on
other grounds. A transition provision (Section 80a of the German Residence
Ordinance) provides that applications for continued residence in these cases may be
submitted until 31 March 2021, including in Germany. Until then, residence and also
the pursuit of a legally exercised activity are permitted. If the application is submitted
in time, the temporary effect of Section 81(3), also with regard to the continued
pursuit of an activity, will then come into effect. In such cases, ICT Cards may also be
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applied for without having to leave the country and undergo a visa procedure
beforehand, on the basis of the special provision in Section 80a of the German
Residence Ordinance.
6.3. ‘Zambrano’ principle: UK nationals who reside in the State where they are nationals and
whose residence rights in Germany are based on the fact that they are the parents of minor
German nationals are therefore Union citizens within the meaning of Article 20 TFEU (as in
Case C-34/09 Ruiz Zambrano) do not fall within the scope of the Withdrawal Agreement.
This also applies to other family members of UK nationals. If the family members are not
German nationals and cannot claim their own rights under the Withdrawal Agreement, they
are subject to the provisions of the German Residence Act.
6.4. ‘Singh’ principle: With regard to the legal status of third country national family members
of German nationals who are returning or have returned to Germany from the United
Kingdom and to whom the case law in Case C-370/90 Singh is therefore in principle
applicable; a distinction shall be made between the different categories of persons.
6.4.1. Family members of the above German nationals who are UK nationals and return to
Germany before the end of the transition period fall within the scope of the Withdrawal
Agreement in their own right.
6.4.2. In the case a German national returning from the UK with a third country national
family member before the end of the transition period, the third country national
family member's right of residence under the Freedom of Movement Act/EU arises at
this time. Although the Withdrawal Agreement does not govern the continued
existence of this right, it is not apparent that it ceases to exist due to the lapsing of the
United Kingdom’s free movement rights after a move to Germany – largely because it
came into existence as a result of the free movement right having been exercised in the
first place.
6.4.3. In the case where a German national, together with third country national family
members, returns to Germany from the United Kingdom after the end of the transition
period, his or her last stay in the United Kingdom no longer constitutes the exercise of
a free movement right, but rather residence by a German national in a third country.
Residence rights of a German national are only based on the Withdrawal Agreement
which does not cover cases under the ‘Singh’ principle. In this respect, the entry and
residence of the third country family members of a German national in the context of
his or her return from the United Kingdom after the end of the transition period is not
a situation regulated by Union law, which is why the provisions of the German
Residence Act on family reunion with German nationals apply unreservedly. However,
for dual nationals see No. 5.3 regarding the ‘Lounes’ case law.
Example: Dieter, a German national, was born in Germany and lived in London for
three years when the United Kingdom was still a Member State of the European
Union. There he married Kylie, an Australian citizen, with whom he later moved to
Germany. Until the end of the transition period, Kylie has a right of residence under
Section 3(1) in conjunction with Section 12a and point (6) of Section 1(2) of the
Freedom of Movement Act/EU. She retains this right of residence after the end of the
transition period. Continued residence is governed by the Freedom of Movement
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Act/EU.
Further example: As above, except that Dieter and Kylie will not move to Germany
until the end of the transition period. Kylie's residency status will be based solely on
the German Residence Act.
6.5. Special deadline of 31 March 2021: If a UK national's right of residence under the Freedom
of Movement Act/EU exists on 31 December 2020, ends after that date and there is no right
of residence under the Withdrawal Agreement, Section 80a of the German Residence
Ordinance provides that in the period from 1 January 2021 until 31 March 2021 continued
residence is allowed. Persons concerned are subject to the general residence rights
regulations for third country nationals but are exempt from the residence permit
requirement during this period. They can obtain the residence permit required for their
continued residence in Germany until 31 March 2021 in the federal territory. The granting
of a residence permit is governed by the German Residence Act. If the requirements are
met, this residence permit may also be an ICT Card; the restriction in Section 39(2) of the
German Residence Ordinance does not apply in the cases covered by Section 80a of the
same Ordinance. During the special period, an activity which has been pursued in the
federal territory until 31 December 2020 may be continued without being subject to a
request or special certificate. If a residence permit application is submitted within the
special period, the certificate of application according to sentence (1) of Section 81(3) of
the German Residence Act comes into effect. If the application is submitted after the special
period, the certificate of application comes into effect according to sentence (2) of Section
81(3) of the German Residence Act.
6.6. Pursing an activity during the special period: In the cases referred to under No. 6.5 , an
activity may be pursued without a residence permit in the federal territory until 31
December 2020 during the special period and if the application is submitted in a timely
manner, i.e. before the end of the special period, until a decision is taken on the application.
The ongoing existence of a permit to pursue an activity shall be endorsed in a certificate of
application (Fiktionsbescheinigung). If the special period expires without an application
having been submitted, pursuit of an activity requiring a permit is not allowed once this
period has expired.

7.
7.1.

Temporal scope of the Withdrawal Agreement
Exercise of residence rights and continuity of residence of UK nationals
7.1.1.

Outside the scope of family reunion, UK nationals hold residence rights under the
Withdrawal Agreement referred to in Article 10(1)(b) only if they have exercised their
right of residence in a Member State in accordance with Union law before the end of
the transition period and continue to reside there thereafter. For frontier workers,
see No. 9.2 below.

7.1.2. ‘Exercised the right of residence’ means that a UK national is lawfully resident in
Germany before the end of the transition period in accordance with Union law. Subject
to the special rules for frontier workers, residence in another Member State of the
European Union alone is not sufficient to obtain a right of residence in Germany on the
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basis of the Withdrawal Agreement.
7.1.3. This covers all conceivable cases in which the right of residence derives from Union law.
It does not cover the cases listed in No. 6 .
7.1.4. Article 10(1)(b) covers any right of residence, regardless of whether it is permanent, of
how long it is exercised and of the capacity in which it is exercised. For example, it is
sufficient to arrive in the host Member State one week before the end of the transition
period and to reside and live there as a jobseeker in accordance with Article 45 TFEU
(see No. 7.1.7). Stays as a worker (including vocational training), self-employed person,
student, jobseeker or as an unemployed person are covered in accordance with free
movement provisions. Time limits inherent in the right of residence such as periodic
restrictions of six months in the case of stays for the purpose of seeking work remain
unaffected; equally unaffected is the prospect of continuing to reside on a different
basis if such restrictions exist, provided that the free movement right conditions are
similarly satisfied. In particular, time-restricted stays inherently limited for the purpose
of seeking work may continue indefinitely based on the Withdrawal Agreement if
employment is found within the period during which a right of residence exists on this
basis and this is followed by residence as a worker.
7.1.5. It suffices for the application of Article 10(1)(b) that the right of residence has been
exercised in accordance with the conditions which Union law attaches to this right
(Case C-162/09 Lassal; Joined Cases C-424/10 and C-425/10 Ziolkowski and Szeja).
7.1.6. Holding a passport or residence document is not a condition for legal residence in
accordance with Union law, since under this legislation the right of residence of Union
citizens derives directly from the Treaty and is not subject to fulfilment with
administrative procedures (Recital 11 of Directive 2004/38/EC). This applies in
particular to the holding of a permanent residence card. A registration certificate or
even mere registration under civil law is not a condition for legal residence in
accordance with Union law. On the other hand, holding a residence document issued
under Union law or national law does not in itself ensure a period of residence complies
with Union law (Case C-325/09 Dias). Such documents do not have the character of a
determining, enforceable administrative act.
7.1.7. The phrases ‘before the end of the transition period’ and ‘and continue to reside there
thereafter’ in Article 10(1)(b) of the Withdrawal Agreement together constitute a kind
of time stamp. A stay in accordance with Union law can only be taken into account for
the purposes of Part Two of the Agreement if the relevant person ‘continues’ to ‘live’
there at the end of the transition period, i.e. 31 December 2020. Given that it is a matter
of European Union law, the term ‘living’ is to be interpreted independently of federal
provisions and in particular of registration law; for further details see Nos 3.3.3 to
3.3.10.
7.1.8. Earlier periods of residence which lapsed before the end of the transition period, e.g. a
stay between 1980 and 2001, or periods of residence which start after the end of the
transition period are therefore not taken into account.
7.1.9. Article 11 of the Withdrawal Agreement provides that persons who are temporarily
absent from the territory of the host State at the moment of the end of the transition
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period, under the condition of ‘continuity’ are still considered as lawfully resident and
consequently protected by the Agreement.
7.1.10. Permanent residents: A person who already has a right of permanent residence loses
that right if he or she is absent for a period exceeding five years (Article 11(2) of the
Withdrawal Agreement, which refers to the five-year principle in
Article 15(3) of the Withdrawal Agreement). A person who had a right of permanent
residence under the law on free movement which expired under Section 4a(7) of the
Freedom of Movement Act/EU after an absence of more than two years may
nevertheless, even if not ‘living’ in Germany at the end of the transition period, acquire
a right of permanent residence under Article 15 if the period of absence was less than
five years; for more details, see No. 8.6.12 below.
7.1.11. Persons not yet entitled to permanent residence: Persons who have not yet resided
in Germany for five years may be absent for a maximum of six months a year, or in
certain exceptional cases up to 12 months, without affecting continuity of residence
for the purposes of Articles 9 and 10 of the Withdrawal Agreement (Article 11(1) of the
Agreement, which refers to the rules on continuity of residence in Article 15(2) of the
Agreement, which in turn refers to Article 16(3) of Directive 2004/38/EC).
Example: Britney, a UK national, has a right of permanent residence in
Germany under Directive 2004/38/EC (under
Section 4a of the Freedom of Movement Act/EU) and left Germany four years
before the end of the transition period. She can be considered to have
‘exercised her right of residence in accordance with Union law’ (even if she no
longer has the right of permanent residence under Directive 2004/38/EC after
the end of the transition period), as her absence at the end of the transition
period does not exceed five consecutive years. She is entitled to the new
permanent residence status under the Withdrawal Agreement and Section 16
of the Freedom of Movement Act/EU as long as she is not absent for so long
that she loses the right under the rule of Article 15(3) of the Withdrawal
Agreement.
7.1.12. Previous periods of residence: Previous periods of legal residence in Germany which
are followed by a stay longer than that specified in Nos 7.1.11 and 7.1.12 so-called
‘harmless’ absences are not taken into account. A person who has been absent for
more than five years in the past but returns to the host State before the end of the
transition period has to start accumulating periods of legal residence all over again
upon his or her return to Germany.
7.2.

Exercise of the right of residence and continuity of residence for third country nationals who
are family members and related persons of UK nationals
7.2.1. For family members who fall within the personal scope of the Withdrawal Agreement
as defined by Article 9a (see No. 4.2 above), special cut-off dates apply.
7.2.2. No entitlement to join a person with rights under the Withdrawal Agreement: Where
reference is made below to a ‘right holder’, this refers exclusively to UK nationals who
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have exercised Union free movement rights in Germany by the end of the transition
period (see No. 7.1 above). The Withdrawal Agreement does not create any
independent reunion rights for persons who themselves are family members but not
eligible UK nationals. For the legal treatment of family reunion with persons entitled to
join them, see No. 14.4 below.
7.2.3. Treatment of Britons not directly entitled under the Withdrawal Agreement as third
country nationals: Even if persons entitled to join family members under the
Withdrawal Agreement have UK nationality, they are to be treated as third country
nationals if they have not exercised Union free movement rights in Germany by the
end of the transition period (see No. 7.1 above).
Example: Catherine, a UK national, has a daughter Charlotte. At the end of the
transition period, Catherine was living and working in Germany while Charlotte was
living in the UK. In 2022, Charlotte, now 18 years old, wants to move to be with
Catherine in Germany. She is entitled to reside in Germany as a member of Catherine's
family under the Withdrawal Agreement. In 2024, Charlotte marries Steven, a third
country national who wants to live with her in Germany. Steven joining Charlotte in
Germany is not governed by the Withdrawal Agreement because she herself had no
rights as a beneficiary of free movement at the end of the transition period and is merely
an indirect beneficiary under the Withdrawal Agreement.
Further example: Eric, a UK national, has a son, Eamon, who is also a UK national. At
the end of the transition period, Eric is living in Germany as a worker, and Eamon, then
20 years old, is also living with him. Eamon is already a father to Ella by the end of the
transition period, but she is living with her mother, who was not married to Eamon, in
the UK. Eamon is Ella’s legal guardian. In 2022, Eamon and his mother decide that Ella
should live with Eamon in Germany in the future. Ella's subsequent residence with
Eamon is governed by the Withdrawal Agreement because he had exercised his free
movement right in Germany by the end of the transition period and therefore became
a direct beneficiary under the Withdrawal Agreement.
7.2.4. Family members residing in Germany at the end of the transition period: Under
paragraph (e)(i) of Article 10(1) of the Withdrawal Agreement, family members residing
in Germany at the end of the transition period as family members of a right holder have
a right of residence under the Withdrawal Agreement. With regard to the definition of
‘living’, the explanations in Nos3.3.3 to 3.3.10 and in Nos 7.1.7 to 7.1.12 apply
accordingly.
7.2.5. Family members not residing in Germany at the end of the transition period: If family
members of a right holder have never resided in Germany, they are only entitled to a
right of residence under the Withdrawal Agreement subject to further conditions on
the basis of paragraph (e)(ii) of Article 10(1) of the Withdrawal Agreement:
7.2.5.1. The family members concerned shall be directly related or related by marriage to
the UK national right holder by the end of the transition period. It is pointed out
that the term ‘relationship’ as used in the Withdrawal Agreement and accordingly
also in these Application Notes is not identical in German civil law.
7.2.5.2. These family members enjoy a right of residence if, as spouse, registered partner
General reference: The transition period ends on 31 December 2020.

21

Courtesy translation – only the original German document is binding
or relative in the direct ascending line, they fell within the scope of Article 2(2) of
Directive 2004/38/EC because they were dependent on the right holder and
would therefore, in principle, have had a free movement right at that time.
7.2.5.3. Direct relatives in the descending line born before the end of the transition period
fall within the scope of paragraph (e)(ii) Article 10(1) of the Withdrawal
Agreement if they are under 21 years of age at the time they apply for residence
or are dependent on the right holder.
7.2.5.4. However, for direct descendants born after the end of the transition period,
Article 10(1)(e)(iii) of the Withdrawal Agreement applies; see No. 7.2.6 below.
7.2.5.5. The family member concerned shall fulfil the conditions laid down in Article 2(2)
of Directive 2004/38/EC at the time he or she invokes his right of residence in
Germany.
7.2.5.6. This means, for example, that a person who wishes to enter Germany after the
end of the transition period as the spouse of a right holder is entitled to do so
under the Agreement if he or she was married to the right holder at the end of
the transition period and is still married at the time of entry.
Example: Britney, a UK national, is living in Germany as a worker at the end of the
transition period and has been married to Ken, a third country national, since
2019. Ken, however, has maintained his residence in Poland. In 2025 that Ken
decides for the first time that he wants to join Britney, to whom he is still married,
in Germany. Ken has a right of residence under the Withdrawal Agreement.
7.2.5.7. Under the Withdrawal Agreement, a child of a right holder who is under 21 years
of age at the end of the transition period is entitled to join the right holder
provided that he or she continues to be the child of the right holder, is still under
21 years of age or is a dependent of the right holder at the time he or she claims
a right of residence under the Agreement.
Example: Britney, a UK national, has two biological children, Brenda and Brandon.
At the end of the transition period, Britney was living in a spacious house and
working in Germany, while Brenda and Brandon were attending boarding school
in the UK at the time. In 2025, both children want to move to Germany to join
Britney and continue their respective studies in Germany. Brenda is 25 years old,
but she is dependent on Britney until the end of her studies, with Britney providing
her with accommodation in her home, meals and cash maintenance.
Brandon, on the other hand, is 20 years old. Both children are entitled to reside in
Germany under the Withdrawal Agreement.
7.2.5.8. A parent is entitled under the Agreement to join the right holder, provided that
he or she is providing financial support at the time he or she asserts his or her
right to join the right holder in Germany.
7.2.6. Children born and adopted in future: Children born to or adopted by the right holder
after the end of the transition period are protected by paragraph (e)(iii) of Article 10(1)
of the Withdrawal Agreement. In addition, custody of the relevant child is a
prerequisite for the right to join the family in certain situations.
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7.2.6.1.

The place of birth is immaterial in this instance.

7.2.6.2. To be entitled to join the right holder in Germany, the children shall fulfil the
conditions laid down in Article 2(2)(c) of Directive 2004/38/EC when exercising
their right to join the right holder in Germany, namely, to be under 21 years of age
or to be dependent on the right holder or his or her spouse or registered partner.
7.2.6.3. Where both parents are right holders under the Withdrawal Agreement, it is not
necessary for the parents to have joint custody or for one parent to have sole
custody of the child.
7.2.6.4. If one parent is the right holder and the other parent has German nationality,
and if the child exceptionally does not have German nationality (otherwise the
child would have a right of residence under Article 11 of the Basic Law in any
event), custody is also irrelevant in respect of entitlement under the Withdrawal
Agreement. In this case, it is not necessary for both parents to have joint custody
or for one parent to have sole custody of the child. Similarly, the Withdrawal
Agreement does not require the German parent to reside in Germany.
7.2.6.5. On the other hand, the parent who is the right holder shall have sole or joint
custody of the child if the child has only one parent who is the right holder and
the other parent does not hold German nationality. For example, the following
cases are covered:
7.2.6.5.1. Both of the child's parents are UK nationals, but only one parent is entitled
under the Withdrawal Agreement. This includes cases where a British parent
had an entitlement under the Withdrawal Agreement which lapsed when he
or she left Germany.
7.2.6.5.2. One parent is a UK national who is entitled under the Withdrawal Agreement
and the other parent is a third country national.
7.2.6.5.3. One parent is a UK national who is entitled under the Withdrawal Agreement
and the other parent is unknown or deceased in the legal sense.
7.2.6.6. Children born before the end of the transition period but recognised
subsequently, e.g. recognition of paternity by the right holder, shall be treated in
accordance with (e)(i) or (ii) of Article 10(1), depending on the place of residence
of the children at the end of the transition period. The legal effects of recognition
in terms of residence rights shall be based on the Withdrawal Agreement. Under
Section 1594(1) of the Civil Code (BGB), the legal effects of recognition,
‘unless otherwise stipulated by law, can only be asserted from the point in time
when the recognition becomes effective.’ It follows from paragraph (e)(ii) of
Article 10(1) of the Withdrawal Agreement that for residence purposes, children
recognised after the end of the transition period may also be deemed to have
been related to the right holder before the end of the transition period. This
provision therefore results in a legal effect other than that provided for in
principle in Section 1595(1) of the German Civil Code.
7.2.7. Family members who have acquired an independent right of residence in Germany:
Under Article 10(1)(f) of the Withdrawal Agreement, a family member (within the
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meaning of Article 9(a) of the above Agreement; see No. 4.2 above)
7.2.7.1. who at any point in time before the end of the transition period exercised Union
free movement rights as the family member of a UK national and lived in
Germany,
7.2.7.2. acquires a right of residence under free movement rules later but still before the
end of the transition period that is no longer contingent on being the family
member of a Union citizen with Union free movement rights in the host State
where those rights were exercised (under federal law in accordance with Section
3(2) to (4) or Section 4a(3) to (5) of the Freedom of Movement Act/EU), and
7.2.7.3.

holds this independent right at the end of the transition period.

7.2.8. Because of the specific circumstances of persons who fall within the scope of Article
10(1)(f), e.g. residence rights following the death or departure of a Union citizen, the
requirement in Article 3(1) of Directive 2004/38/EC that such family members
‘accompany or join’ the right holder in the host Member State is not included in Part
Two of the Agreement.
7.3.

Exercise of the right of residence and continuity of residence for third country nationals who
are family members and related persons of UK nationals
7.3.1. Different transition arrangements apply to the residence rights of related persons
deriving rights from UK nationals.
7.3.2.

Below, ‘related persons’ are defined as persons within the meaning of
point (4) of Section 1(2) of the Freedom of Movement Act/EU and Article 3(2) of
Directive 2004/38/EC whose right to enter and reside in Germany is regulated by Article
3a of the above Act.
These Application Notes do not replace those relating to Section 3a of the Freedom of
Movement Act/EU. Section 3a and other provisions of the Freedom of Movement
Act/EU and the German Residence Act that apply in situations that fall within the scope
of the above Section 3a are applicable to the situations described below and regulated
in Section 11(11) of the above Act. The applicable provisions include
Section 11(5) of the Freedom of Movement Act/EU in the cases of Section 3a of the Act
as well as Section 5(1), (2) and (4) of the German Residence Act.

7.3.3. related persons include the persons specified in point (4)(a) to (c) of Section 1(2) and
point (1) Section 3a of the Freedom of Movement Act/EU. These include
7.3.3.1. family members within the meaning of Section 1589 of the Civil Code
(Bürgerlichen Gesetzbuchs) and family members of the spouse or registered
partner who are not family members of the relevant person within the meaning
of point (3) of Section 1(2) of the Freedom of Movement Act/EU, if
7.3.3.1.1. the UK national has been dependent on the family member for at least two
years on a more than temporary basis at the time of the initial application,
7.3.3.1.2. the UK national has lived or has been living with the relevant person in the
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State where he or she resided before the transfer of residence to the federal
territory and the household they maintained has existed for at least two
years, or
7.3.3.1.3. serious long-term illness or incapacity make it absolutely necessary for the
UK national to provide personal care for the person at the time of
application,
7.3.3.2. unmarried children under the age of 18, who are under the guardianship of or are
fostered by the UK national and who are not family members within the meaning
of point (3)(c) of Section 1(2) of the Freedom of Movement Act/EU, provided that
the UK national lives with them in the federal territory for a considerable period
of time as a family and they are dependent on the UK national, or
7.3.3.3. a partner with whom the UK national has entered into a duly registered, durable
relationship which does not permit any other similar relationship, if the couple
are not married and are not partners in a registered partnership as defined in
point (2) Section 1(2) of the Freedom of Movement Act/EU and the UK national
will live with the partner in the federal territory on a more than temporary basis.
7.3.4. related persons, including registered partners residing in Germany at the end of the
transition period whose status under residence law is contingent on their relationship
with a UK right holder, retain a right of residence under Article 10(2) of the Withdrawal
Agreement. The right of these persons to reside in Germany presupposes that the
German authorities have granted them the right under Section 3a of the Freedom of
Movement Act/EU or that they have been granted a residence permit, e.g. under
Section 36(2) or point (3) of Section 7(1) of the German Residence Act, in view of Article
3(2) of Directive 2004/38/EC.
7.3.5. related persons who, at the end of the transition period, had applied for a right of
residence which should be based on Section 3a of the Freedom of Movement Act/EU
or else on the application of Article 3(2) of Directive 2004/38/EC, but whose application
for an entry visa or a residence document had not yet been decided at the end of the
transition period, are protected in the same way as under Union free movement rules.
Their application shall be determined under the provisions of the Freedom of
Movement Act/EU as well as those provisions of the German Residence Act to which
Section 11 of the above Act refers. If the request is granted, these persons shall be
considered to fall within the scope of Article 10(2) of the Withdrawal Agreement in
accordance with Article 10(3) of the above Agreement. They will not receive a residence
card but rather a residence document if the application is granted after the end of the
transition period.
7.3.6. Registered partners who do not reside in Germany at the end of the transition period:
A registered partner within the meaning of sentence (4)(c) of Section 1(2) of the
Freedom of Movement Act/EU and Article 3(2)(b) of Directive 2004/38/EC who joins a
United Kingdom right holder and who is residing outside the host State at the end of
the transition period is, without prejudice to any personal right of residence under the
Withdrawal Agreement, a beneficiary under Article 10(4) of the Agreement.
7.3.6.1. This applies to all ‘durable’ partnerships; both opposite-sex and same-sex
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relationships. The requirement that the relationship be durable shall be
determined in light of the Directive's objective of maintaining family unity in a
broader sense (see Recital 6 of the Directive 2004/38/EC).
7.3.6.2. The persons concerned shall be in a durable relationship at the end of the
transition period and at the time when they apply for residence in Germany under
the Agreement. The criterion shall therefore be fulfilled at two points in time.
7.3.6.3. Registered partners do not enjoy an automatic right of residence. As is the case
with applications under Section 3a of the Freedom of Movement Act/EU, their
application shall be determined in accordance with the procedure laid down in
Article 3(2) of Directive 2004/38/EC.
If the application is successful, these persons shall be treated in the same way as
persons falling within the scope of Article 10(2) of the Withdrawal Agreement.
They will be issued with a residence document.
7.3.7. Registered partners at the end of the transition period who marry after the end of
the transition period: If, at the end of the transition period, a registered partner (within
the meaning of point 4(c) of Section 1(2) of the Freedom of Movement Act/EU and
Article 3(2)(b) of Directive 2004/38/EC) of a United Kingdom right holder marries this
right holder after the end of the transition period, the exercise of the registered
partner’s residence rights under the Withdrawal Agreement is governed by Article
10(2) if the registered partners resided in Germany or (4) if the relevant registered
partner resided outside Germany at the end of the transition period under the
Withdrawal Agreement. This means that under the Withdrawal Agreement, the
principles set out above in Nos 7.3.4 to 7.3.6.3 also apply after the marriage.
Simultaneously, the German Residence Act provisions on family reunion are applicable
under Section 11(10) of the Freedom of Movement Act/EU. If there is a legal
entitlement to family reunion under the German Residence Act in this case, a decision
to refuse the more favourable residence status under the Withdrawal Agreement by
exercising discretion and granting a residence permit under the above Act instead
would be an error in the exercise of such discretion.
7.3.8. Taking related persons into account: When determining the application for entry or
residence of a person falling within the scope of Article 10(3) or (4) of the Agreement,
the German foreigners authority (Ausländerbehörde) shall, in accordance with national
law, conduct a detailed investigation of the relevant personal circumstances. Detailed
reasons shall be given for any decision rejecting the application. The relevant
determination criteria are contained in Section 3a(2) of the Freedom of Movement
Act/EU, which is applicable to the categories of persons described under Section 11(11)
of the Freedom of Movement Act/EU. In this context, it should be considered that when
related persons join Union citizens with rights to free movement their reunion
prospects under Article 3(2) of Directive 2004/38/EC and Section 3a of the Freedom of
Movement Act/EU also serve the purpose of facilitating the exercise of the free
movement right. This legal concept is no longer relevant in the context of UK nationals
as of the end of the transition period, since despite the United Kingdom's withdrawal
from the European Union, free movement initially continued unrestricted during the
transition period albeit for a limited period under the Withdrawal Agreement, and
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moreover Article 10(3) and (4) of the above Agreement also expressly provides for
application prospects for circumstances still ongoing at the end of the transition period.
The fact that this category of persons retains a right of residence under Article 10(2) of
the Withdrawal Agreement provided that these persons continue to reside in the
federal territory, and that, under the above Article 10(2) this should also apply to those
who only apply for a right of residence at the end of the transition period, is based on
the doctrine of legitimate expectation and is therefore a consequence of the UK
national's previously existing free movement right.

8.
8.1.

Residence rights under the Withdrawal Agreement
General information
8.1.1. Within the personal and temporal scope, Articles 13 to 15 of the Withdrawal
Agreement contain the essential residence rights of the beneficiaries for the period
from the end of the transition period. These rights exist directly by virtue of law, i.e.
Article 18(4) of the Withdrawal Agreement in conjunction with Section 16(1) of the
Freedom of Movement Act/EU.
8.1.2. Article 13(1) to (3) sets out the main substantive conditions and restrictions under
which UK nationals and their respective family members, of whatever nationality, have
the right to reside in Germany from the end of the transition period.
8.1.3. These conditions for obtaining residence rights are essentially the same as those
applicable to residence rights under Union free movement rules.
8.1.4. Regardless of their nationality, for UK nationals and their respective family members
who acquired the right of permanent residence before the end of the transition period,
permanent residence shall not be contingent on prior conditions, such as those
provided for in Article 7 of Directive 2004/38/EC.
8.1.5. In applying the relevant provisions, Article 13(4)(2) of the Withdrawal Agreement
provides for a margin of discretion if needs be in favour of the person concerned (see
also Article 38 of the above Agreement). The explanations in No. 7.3 remain unaffected.
The federal substantive law on residence does not contain any discretionary rules with
regard to the regulatory material relevant here.

8.2 Entry and exit
8.2.1. Article 14(1) of the Withdrawal Agreement refers to Article 4(1) and sentence (1) of
Article 5(1) of Directive 2004/38/EC as regards the right of entry and exit. The right of
entry and exit for beneficiaries under the Withdrawal Agreement exists directly on the
basis of legislation in accordance with these provisions.
8.2.2. The right of entry and exit is available to UK nationals on condition that a valid passport
is carried. The United Kingdom does not issue the identity cards listed in the
Withdrawal Agreement. Identity cards similar to those which other States may issue to
UK nationals are not sufficient. Third country family members have the right of entry
and exit under the Withdrawal Agreement only on condition that they carry a passport.
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An identity card will not suffice.
8.2.3. Under Article 14(2) of the Withdrawal Agreement, the right of entry and exit without
the requirement of a visa or equivalent formalities exists if a residence document under
the above Agreement is produced, i.e. in the case of entry into Germany, a German
residence document or residence document for frontier workers
(Aufenthaltsdokument für Grenzgänger-GB). Equivalent formalities are, in particular,
electronic travel authorisations.
8.2.4. Residence documents issued by other Member States in accordance with the
Withdrawal Agreement correspond to the German model with the exception of
Member State-specific hall marks.
However, they do not have the same legal effect as corresponding German documents,
rather they are equivalent to permits with Schengen effect in terms of residence law
that are issued by other Member States to third country nationals, provided they have
been issued by Schengen States fully applying the Schengen rules. Periods of residence
by persons holding residence documents of other Member States which are Schengen
States should therefore be treated in exactly the same way as those by third country
nationals holding residence permits of other Schengen States.
Example: George, a UK national, lives in France. The French authorities have issued
him with a residence document in the form of a card in accordance with the
Withdrawal Agreement. Under Article 21 of the Schengen Agreement George will be
able to travel to Germany in July 2021 without difficulty if he carries this document
with his valid UK passport when crossing the border, e.g. for a city break or to go
shopping, provided the cost of his stay in Germany is covered by his own funds in each
case. If George enters Germany from a non-Schengen country, his passport will not
be stamped as long as he presents his French residence document. However, he may
not work in or move to Germany without a permit, which may only be granted under
the German Residence Act.
8.2.5. Residence documents issued by Member States not fully applying the Schengen rules
in accordance with the Withdrawal Agreement do not have the effect of a residence
permit in Germany. However, the exemption from the airport transit visa requirement
provided for in Article 3(5)(b) of the Visa Code also applies to holders of such residence
documents.
Example: Lydia, a UK national, lives in Cyprus. She had obtained a residence document
from the authorities there under the Withdrawal Agreement. She plans to visit
Germany and the Netherlands in August 2021. She will enter Germany at Frankfurt
am Main and leave the Netherlands at Schiphol, presenting her residence document
in each case. However, as Cyprus is not a full Schengen State, when she enters the
Schengen area in Frankfurt am Main, she is asked by the policewoman conducting
the entry check about the purpose of her journey and to provide evidence of her
itinerary. Only when the policewoman is satisfied that the entry requirements of
Article 6 of the Schengen Agreement have been met, after being presented with a
return flight booking and an invitation to an event, does she stamp Lydia's UK
passport.
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On leaving Schiphol, checks are carried out to establish whether Lydia had stayed in
the Schengen area for more than 90 days within a reference period of 180 days. Lydia
complains afterwards about the conduct of the federal policewoman in Frankfurt am
Main and points out that she has rights in Cyprus deriving from the Withdrawal
Agreement. The appeal is rightly dismissed, and Lydia is informed that her status in
Cyprus does not confer any special residence rights in Germany and that she will
therefore be treated on entry in the same way as any other UK national who cannot
assert a right of residence in Germany under the Withdrawal Agreement.
Further example: Kumar, an Indian national, lives in Cyprus with his British wife Eve.
He has residence rights in Cyprus under the Withdrawal Agreement and wants to fly
from there to India via Frankfurt am Main. In the process, he would not leave the
transit area of the airport in Frankfurt am Main. He does not need an airport transit
visa if he carries his Cypriot residence document. If he wanted to enter Germany,
however, he would need a visa because Cyprus is not a State fully applying the
Schengen rules.
8.2.6. It follows by implication from the provision of Article 14(2) of the Withdrawal
Agreement that in cases where a residence document under the Withdrawal
Agreement has not been presented on entry or exit, the rules generally applicable to
entry by the nationals concerned apply. The special benefits and arrangements under
the Withdrawal Agreement therefore do not apply. An exception to this applies only if
a corresponding right of residence under the Withdrawal Agreement that is reasonably
possible proves otherwise in which case the absence of the document is a mere
formality.
8.2.7. There is no general presumption after the end of the transition period that a UK
national or other person is entitled under the Withdrawal Agreement.
8.2.8. In particular, in the early months after the end of the transition period, not all of those
entitled under the Withdrawal Agreement will be provided with a residence document.
In particular, this is the case in the six-month period during which residence is reported
to the foreigners authority after the end of the transition period (sentence (2) of
Section 16(2) of the Freedom of Movement Act/EU).
8.2.8.1. In the event that residence has already been reported, but the residence
document cannot yet be provided to the holder, sentence (1) of Section 11(4) of
the Freedom of Movement Act/EU provides for the possibility of a certificate of
application being issued upon request.
A certificate of application has Schengen effect and shall be treated like a
residence document; for more details see No. 11.2.
8.2.8.2. Any other certificate issued by a German authority on reporting a residence may
be recognised in support of the prima facie evidence of the existence of a legal
status under the Withdrawal Agreement once it is less than three months old and
there are no doubts as to its authenticity. However, the certificate in itself does
not give rise to a presumption of compliance; see No. 11.1.
8.2.8.3. If no residence has been reported during the special period, which does not end
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until six months after the end of the transition period, i.e. on 30 June 2021
(sentence (2) of Section 16(2) of the Freedom of Movement Act/EU), other
evidence of residence or permanent residence in Germany may also be
recognised as evidence of a right of permanent residence in the case of UK
nationals.
8.2.8.4. After the end of the transition period, third country nationals may, continue to
use their valid residence cards and permanent residence cards issued in
accordance with Directive 2004/38/EC to prove their previous status as third
country nationals who had exercised free movement rights. This in turn will make
it easier to prove their status as meeting the requirements of the Withdrawal
Agreement.
So until 31 December 2021, third country national family members who derive a
right of residence under the Withdrawal Agreement from their relationship with
a UK national can also use residence cards and permanent residence cards issued
under the Freedom of Movement Act/EU. In cases where a right of residence can
only be derived from the Withdrawal Agreement, these cards will lose their
validity on 1 January 2022 (sentence (2) of Section 16(6) of the Freedom of
Movement Act/EU) and can no longer be used to prove a right of residence.
8.2.8.5. In all cases where a right of residence is not evidenced either by a residence
document, a residence document for frontier workers or a certificate of
application, and no other exception applies, passports of UK nationals shall be
stamped on entry and exit as of the end of the transition period in order to
effectively trace the duration of the stay in the event that it emerges that there is
no right of residence.
8.2.9. The Withdrawal Agreement itself does not contain any direct obligation to produce
passports at customs and to undergo border controls.
Similarly, it does not contain a legal basis for cross-checking data recorded in electronic
storage and processing media. However, Article 14(1) of the Withdrawal Agreement
refers to Article 4(1) and sentence (1) of Article 5(1) of Directive 2004/38/EC, which in
turn refer respectively to the ‘provisions on travel documents applicable to national
border controls’. This refers to the relevant provisions of the Schengen Borders Code,
which therefore also constitutes a legal basis, unless the provisions of the Withdrawal
Agreement provide more specific rules.
8.3.

Entry visa
8.3.1. Within the scope of the Withdrawal Agreement, Article 14(3) of the Agreement
provides for the facilitation of entry visas granted by Directive 2004/38/EC to family
members of Union citizens exercising their free movement right, in recognition of the
fact that the right of Union citizens to move and reside freely, if it is to be exercised
under objective conditions of freedom and dignity, should also be granted to family
members irrespective of their nationality (see Recital 5 of Directive 2004/38/EC).
8.3.2. Entry visas that fall within the scope of Article 14(3) of the Withdrawal Agreement shall
be issued free of charge when issued to family members of UK nationals who are

General reference: The transition period ends on 31 December 2020.

30

Courtesy translation – only the original German document is binding
themselves beneficiaries under the Agreement. Sentence (2) of Section 2(4) of the
Freedom of Movement Act/EU applies in accordance with Section 16(4) of the Act. This
also applies to short-stay visas for family members who are themselves entitled under
the Withdrawal Agreement and are accompanying a UK national entitled under the
above Agreement without being holders of a document issued under Article 18 of the
above Agreement (see Article 14(2) of the above Agreement).
8.4.

Stays
8.4.1. With regard to the conditions and limitations of the right of residence, Article 13 of the
Withdrawal Agreement refers to provisions of Directive 2004/38/EC for different
categories of persons. This makes the relevant provisions of the Directive directly
applicable law by virtue of the reference. Any more favourable provisions of the
Freedom of Movement Act/EU shall not apply.
8.4.2. Therefore, for UK nationals entitled under the Withdrawal Agreement, Article 13(1) of
the Agreement provides as follows:
8.4.2.1. Under Article 6(1) of Directive 2004/38/EC, they have a right of residence for three
months without any conditions.
8.4.2.1.1. As this provision only concerns the period following initial entry and after the
end of the transition period new residence rights under Article 13 of the
Withdrawal Agreement cannot be acquired, this category of persons only
has a right of residence for the three months after the end of the transition
period, because initial entry shall have taken place before the end of the
transition period.
8.4.2.1.2. However, because Article 13(1) of the Withdrawal Agreement refers, inter
alia, to Article 14(1) of Directive 2004/38/EC, this right does not exist if the
UK nationals concerned become ‘an unreasonable burden’ on the social
assistance system. Reference is made to the exclusion of benefits under
sentence (2) point (1) of Section 7(1) of Book II of the German Social Code
(Sozialgesetzbuch) and sentence (1) of Section 23(3) of Book XII of the
German Social Code. These provisions apply by virtue of Section 16(5) of the
Freedom of Movement Act/EU.
8.4.2.1.3. The measures referred to in No. 8.4.2.1.2 in turn do not apply under Article
14(2) and (4) of Directive 2004/38/EC if the UK nationals concerned are
workers or self-employed or have entered Germany in order to seek work.
They are entitled to stay for six months in order to look for work. They may
stay for a longer period for the purpose of seeking work, as long as they can
prove that they are still looking for work and that they have a reasonable
prospect of securing employment. Reference is made to the exclusion of
benefits under sentence (2) point (2)(b) of Section 7(1) of Book II of the
German Social Code and sentence (1) point (2) of Section 23(3) of Book XII of
the German Social Code in cases where the right of residence derives only
from the purpose of seeking employment.
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8.4.2.2. Under Article 7(1)(a) of Directive 2004/38/EC, they have a right of residence in
Germany for a period longer than three months if they are workers or selfemployed persons in Germany. In this regard, reference is made to Nos 2.2.1 to
2.2.1a.3 of the General Administrative Regulation on the Freedom of Movement
Act/EU. For public servants, see No. 3.4.
8.4.2.3. Under Article 7(1)(b) of Directive 2004/38/EC, as economically inactive persons
not seeking work, they acquire the right of residence in Germany for more than
three months if their resources are sufficient for themselves and their family
members not to become a burden on the social assistance system during their
stay, and if they and their family members have comprehensive sickness insurance
cover in Germany.
8.4.2.4. Under Article 7(1)(c) of Directive 2004/38/EC, they also have a right of residence
in Germany for a period exceeding three months if
8.4.2.4.1. they are enrolled at a private or public establishment, accredited or financed
by the German State on the basis of its provisions or administrative practice
for the principal purpose of following a course of study, including vocational
training; and, in addition,
8.4.2.4.2. have comprehensive sickness insurance coverage in Germany and can prove
to the foreigners authority that they have sufficient resources for themselves
and their family members so that they do not need to claim benefits under
Book II or Book XII of the German Social Code during their stay.
8.4.2.4.3. In this regard, see point 4(1) of the General Administrative Regulation on the
Freedom of Movement Act/EU.
8.4.2.5. With regard to the retention of the status of worker, Article 13(1) of the
Withdrawal Agreement, which refers to Article 7(3) of Directive 2004/38/EC,
applies correspondingly (but not as a legal basis) under Section 2(3) of the
Freedom of Movement Act/EU. In this regard, see point 2(3) of the General
Administrative Regulation on the Freedom of Movement Act/EU.
8.4.2.6. Concerning the right of permanent residence (Articles 16(1) and 17(1) of Directive
2004/38/EC in conjunction with Article 13(1) and Article 16 of the Withdrawal
Agreement), see No. 8.6.
8.4.3. For family members of UK nationals entitled under the Withdrawal Agreement,
irrespective of their nationality, Article 13(2) and (3) of the Withdrawal Agreement
provides as follows:
8.4.3.1. Under Article 6(1) and (2) of Directive 2004/38/EC, they have a right of residence
for three months without any conditions.
8.4.3.1.1. The only condition is that they accompany or join the UK national from
whom they derive their right of residence (‘reference person’).
8.4.3.1.2. As this provision only concerns the period after initial entry and new
residence rights cannot be acquired on the basis of Article 13 of the
Withdrawal Agreement after the end of the transition period, this right only
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arises during the first three months after the end of the transition period.
8.4.3.1.3. However, because Article 13(2) and (3) of the Withdrawal Agreement refers,
inter alia, to Article 14(1) of Directive 2004/38/EC, this right does not exist if
the family members concerned become an ‘unreasonable burden’ on the
German social assistance system.
8.4.3.1.4. Again, under Article 14(3) of Directive 2004/38/EC, this does not apply if the
reference person is a worker or self-employed person or has entered
Germany in order to seek work. If a UK national entitled under the
Withdrawal Agreement may only reside in Germany on the basis of seeking
employment as his or her purpose of residence, members of his or her family
are also entitled to reside with him or her during this six-month period. For
the period beyond that, they are entitled to stay as long as the relevant
reference person can prove that he or she is still looking for work and has a
reasonable prospect of being hired. Reference is made to the exclusion of
benefits under sentence (2) point (2)(b) of Section 7(1) of Book II of the
German Social Code and sentence (1) point (2) of Section 23(3) of the Book
XII of the German Social Code in cases where the right of residence results
only from the purpose of seeking employment.
8.4.3.2. Under Article 7(1)(d) of Directive 2004/38/EC, an economically inactive person has
a right of residence in Germany if they are accompanying or joining a UK national
who enjoys a legal status under Article 13(1) of the Withdrawal Agreement (see
No. 8.4.2). This prospect of reunion under the Withdrawal Agreement is not
unlimited in time; in this respect see No. 7.2.
8.4.3.3. With regard to the right to remain following the death or departure of the United
Kingdom reference person, Articles 12 and 13 of Directive 2004/38/EC apply
mutatis mutandis in accordance with Article 13(2) and (3) of the Withdrawal
Agreement. This means that the regulations that apply to the right to remain in
the event of the departure or death of the reference person (see Section 3 of the
Freedom of Movement Act/EU) are to be applied mutatis mutandis providing that
the Union citizen replaces the UK national concerned as the reference person.
However, the legal basis for the right of residence is not the Freedom of
Movement Act/EU, but the Withdrawal Agreement in conjunction with the
provision of Directive 2004/38/EC, which is directly applicable in this respect.
8.4.3.4. The fact that the Withdrawal Agreement refers in particular to Articles 12(1) and
(3) and Article 13(1) of Directive 2004/38/EC in Article 13(2) concerning family
members who are either UK nationals or Union citizens means that in such cases
a right of residence under the Withdrawal Agreement may be ancillary to that
conferred by their own entitlement to reside as a UK national or Union citizen. As
a result, the more favourable legal position applies
8.4.3.4.1. Therefore, the departure from Germany or death of the reference person
does not affect the right of residence of his or her family members who are
Union citizens or UK nationals themselves (Article 12(1) of Directive
2004/38/EC).
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8.4.3.4.2. Similarly, the departure from Germany or death of the reference person
does not result in the loss of the right of residence either for his or her
children who are Union citizens or UK nationals or for the parent who
effectively exercises parental care over the children until they have
completed their education if the children are resident in Germany and
enrolled in an establishment for educational purposes (Article 12(3) of
Directive 2004/38/EC). See also Articles 24(2) and 25(2) of the Withdrawal
Agreement and No. 9.1.
8.4.3.4.3. Moreover, the divorce or annulment of the marriage of the reference person
or the termination of his or her registered partnership within the meaning of
Article 2(2)(b) of Directive 2004/38/EC does not entail the loss of the right of
residence of his or her family members who are Union citizens or UK
nationals.
8.5.

Employment; employer’s duty of care
8.5.1. Any right of residence under the Withdrawal Agreement entitles the holder to pursue
an activity.
8.5.2. The right to pursue an activity is not contingent on being a holder of a document, in
particular a residence document or residence document for frontier workers.
8.5.3. From the end of the transition period, entitlement to pursue an activity for UK nationals
who do not hold a right of residence under the Withdrawal Agreement will be governed
by the third country regime of Union law, as well as by national law under the German
Residence Act, the German Residence Ordinance and the German Employment
Ordinance.
8.5.4. Directive 2009/52/EC providing for sanctions and measures against employers of
illegally residing third country nationals excludes Union citizens from its scope. After
the end of the transition period, UK nationals who are beneficiaries of the Withdrawal
Agreement will therefore remain excluded from the scope of Directive 2009/52/EC,
while other UK nationals will fall within the scope of the Directive.
8.5.5. In practice, therefore, the employer will need to consider in the case of each UK
national and whether that person is a beneficiary under the Withdrawal Agreement or
not. This determination is usually facilitated by the employer requiring the UK national
to produce a valid residence permit or other document evidencing his or her residence
status, even if eligibility theoretically exists without a supporting document.
8.5.6. In the case of beneficiaries under the Withdrawal Agreement, appropriate documents
are
8.5.6.1.

a residence document,

8.5.6.2.

a residence document for frontier workers or

8.5.6.3. a certificate of application under Section 11(4) of the Freedom of Movement
Act/EU in conjunction with Section 81(5) of the German Residence Act.
8.5.7. In particular, Section 4a(5) of the German Residence Act does not apply to beneficiaries
of the Withdrawal Agreement due to the lack of applicability of the Act (sentence (1)
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of Section 1(2) of the Act in conjunction with the sentences (3) and (4) of Section 1(1)
of the Freedom of Movement Act/EU).
8.5.8. Employers who hire a person benefiting from the Withdrawal Agreement and all
principals who engage such a person to provide services or work for profit on an
ongoing basis are not obliged to reproduce the document referred to in No. 8.5.6 as a
copy or scan or add it to the payroll records.
8.5.9. In the event that, before or after the end of the transition period, UK nationals or
members of their families claim that their employer, a contracting authority, the
Federal Labour Office (Bundesagentur für Arbeit) or a job centre urgently requires a
certificate stating that an activity is permitted, a certificate may be issued in accordance
with No.11.1or 11.2if one of the documents referred to in No. 8.5.6. cannot yet be
issued. In cases where it is immediately apparent that a right to pursue an activity
exists, a certificate as referred to in No. 11.1 may also be issued bearing the wording:
‘The pursuit of activity is permitted provisionally until... .’
8.6.

Right of permanent residence
8.6.1. Article 15 of the Withdrawal Agreement reflects Article 16 of Directive 2004/38/EC as
regards the possibility of a right of permanent residence.
8.6.2. Permanent residence rights under the Withdrawal Agreement are regulated directly in
the Agreement and therefore do not derive from Section 4a of the Freedom of
Movement Act/EU. The right of permanent residence under the Withdrawal
Agreement constitutes a different legal status from the right of permanent residence
under Section 4a of the Freedom of Movement Act/EU.
8.6.3. Permanent residence rights under Section 4a of the Freedom of Movement Act/EU
accrued before the end of the transition period cease to apply at the end of the
transition period for all persons who are only entitled to exercise residence rights under
the Withdrawal Agreement or the German Residence Act. This does not prevent the
direct acquisition of a permanent right of residence under the Withdrawal Agreement.
8.6.4. This distinction between the right of permanent residence under Section 4a of the
Freedom of Movement Act/EU and the right of permanent residence under Article 15
of the Withdrawal Agreement is largely a formality. Due to the reference to Articles 16,
17 and 18 of Directive 2004/38/EC in Article 15(1) of the Withdrawal Agreement, the
provisions of Section 4a of the Freedom of Movement Act/EU, which transposes the
above provisions of the Directive, are also applicable mutatis mutandis. A significant
difference is made by the maximum possible absence of five (instead of two) years
stipulated in Article 15(3) of the Withdrawal Agreement, which deviates from Section
4a(7) of the Freedom of Movement Act/EU. For permanent residence rights previously
acquired under Section 4a of the Freedom of Movement Act/EU, see No. below
8.6.5. Persons who are not entitled to acquire a right of permanent residence under Directive
2004/38/EC, as applied mutatis mutandis, are not eligible to claim permanent
residence status under the Agreement. The effect of this is as follows:
8.6.5.1. A stay which complies with Union free movement rules but not with the
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conditions of Directive 2004/38/EC (Article 13 of the Agreement refers to
Directive 2004/38/EC) is not included for the purposes of the right of permanent
residence (and therefore for the free movement right ECJ, Case C-529/11, Alarape
and Tijani). This applies in particular to periods of residence under Regulation (EU)
No 492/2011 of the European Parliament and of the Council on free movement
for workers within the Union and to stays where a right of residence derives only
from Article 20 TFEU.
8.6.5.2. Periods of residence under Article 24(2), also in conjunction with Article 25(2), of
the Withdrawal Agreement accordingly further do not count as a period of
residence for the purposes of a permanent right of residence.
8.6.5.3. The holding of a valid residence permit under general residence law does not give
rise to an entitlement to acquire the right of permanent residence under the
Withdrawal Agreement (and, therefore, the free movement right, ECJ, Case C325/09, Dias) after withdrawal.
8.6.5.4. The completion of a custodial sentence prior to the acquisition of the right of
permanent residence causes previously completed periods of residence to lapse
with the result that a new uninterrupted period of residence of five years shall be
accumulated (Case C-378/12, Onuekwere).
8.6.6. The permanent right of residence arises under the Withdrawal Agreement in
accordance with the following conditions:
8.6.6.1. For the purpose of calculating periods, the rules set out in Nos 7.1 to 7.3 apply.
8.6.6.2. ‘Lawful residence’ means, for periods before the end of the transition period,
residence in accordance with the terms of Directive 2004/38/EC (Case C-162/09,
Lassal, or Joined Cases C-424/10 and C-425/10, Ziolkowski and Szeja), as the case
may be, on any other legal basis.
8.6.6.3. Article 16 of the Withdrawal Agreement supplements Article 15 of the above
Agreement by including cases where the beneficiaries of the Agreement have not
yet acquired a permanent right of residence on the basis of periods of residence
due to their free movement right before the end of the transition period. Periods
of legal residence under Union free movement rules completed by a person
before the end of the transition period are included with periods of residence
under the Withdrawal Agreement in the calculation of the qualifying five-year
period of residence required for the acquisition of the right of permanent
residence. Article 16 of the Withdrawal Agreement therefore confers the right to
acquire permanent residence status at a later stage (after cumulation of a
sufficient period of legal residence) on the beneficiaries concerned.
8.6.6.4. The period required for the acquisition of the right of residence does not have to
be completed immediately prior to the date the right of permanent residence was
claimed (Case C-169/09, Lassal); on previously accrued rights of permanent
residence under free movement rules see also No. 8.6.12.
8.6.6.5. Residence prior to a country's accession to the EU may, in certain circumstances,
be counted as a right of residence (see in more detail Joined Cases C-424 and
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425/10 Ziolkowski and Szeja).
In addition, stays by nationals of Member States on the basis of which a free
movement right in Germany has been exercised are added together. The same
legal concept may therefore also be relevant in the rare cases where UK
nationality was acquired at a later date and the person concerned had previously
held citizenship of another Member State of the European Union which lapsed
during the period of residence in Germany, e.g. periods of residence in Germany
as an Austrian national followed by the acquisition of UK nationality during what
was deemed to be continued residence in Germany, which then led to the loss of
Austrian nationality, so that the free movement right continued to be exercised
on the basis of UK nationality.
8.6.7. References to periods of employment in accordance with Union free movement rules
in Articles 15(1) and 16 of the Withdrawal Agreement are also considered as references
to periods of employment within the meaning of Article 17 of Directive 2004/38/EC.
8.6.8. Under Article 15(3) of the Withdrawal Agreement, only an absence from the host State
exceeding five consecutive years shall entail loss of the right of permanent residence;
this is set out in more detail in No. 8.6.11 .
8.6.9. Loss of the right of permanent residence under the Withdrawal Agreement may also
be effected by a lawful expulsion order on the basis of Article 20 of the Withdrawal
Agreement. However, a custodial sentence after acquiring the right of permanent
residence does not in itself affect the right of permanent residence (Case C-145/09
Tsakouridis).
8.6.10. The right of permanent residence acquired before the end of the transition period
within the meaning of Section 4a of the Freedom of Movement Act/EU, referred to in
Article 11 of the Withdrawal Agreement, is to be understood as a right of permanent
residence within the meaning of Union law (Article 16(1) and (2) of Directive
2004/38/EC), which determines whether a person is entitled to become a beneficiary
of the Agreement. It should not be understood as a reference to the right of permanent
residence acquired under the Agreement.
8.6.11. In order to take into account the specific context of the Withdrawal Agreement, in
which it is not possible to simply resume the right to move and reside freely even after
the loss of the previous right of permanent residence, Article 11 of the Withdrawal
Agreement transcends the absence of more than two years applicable to the loss of the
right of permanent residence (Article 16(4) of Directive 2004/38/EC) by deeming an
absence of no longer than five consecutive years as ‘harmless’.
This extension of the periods of absence from two to five years (as compared with the
provisions of Directive 2004/38/EC) enables the persons concerned to retain their right
of permanent residence under the Agreement if they return to the host Member State
after an absence of up to five consecutive years.
Example: Before the end of the transition period, Peter, a UK national, acquired the right
of permanent residence in Germany under the conditions laid down in the Agreement.
Six years after the end of the transition period, he leaves Germany for a period of four
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years because of a work posting abroad. On the basis of the Withdrawal Agreement, he
is still entitled to return to Germany and exercise his right of permanent residence there.
Likewise, he retains all associated rights under the Withdrawal Agreement.
8.6.12. If a right of permanent residence within the meaning of Section 4a of the Freedom
of Movement Act/EU had arisen on the basis of a stay by a person with free movement
rights, the right holder acquires a right of permanent residence under Article 15 of the
Withdrawal Agreement during the continuation of this right – even in the event of
absence from the federal territory of up to five years at the end of the transition period.
In this context, it is immaterial whether the right of permanent residence under the
rules according to Section 4a(7) of the Freedom of Movement Act/EU has expired in
the meantime due to an absence that lasted more than two years but less than five
years. Therefore, despite the expiry in the meantime of a right of permanent residence
under free movement rules, the right may arise under Article 15 of the Withdrawal
Agreement on the basis of the same facts which originally gave rise to it. No special
application is required.
Example: Robert, a UK national, grew up in Germany and acquired a right of permanent
residence under Section 4a of the Freedom of Movement Act/EU because he had resided
there for more than five years as a Union citizen with a free movement entitlement. He
left Germany on 15 March 2017, to study in Greece. Although his right of permanent
residence has expired because of the provision in Section 4a of the Freedom of
Movement Act/EU, he can assert a right of permanent residence until 14 March 2022 if
he returns to Germany by then and begins to reside there again. He will be issued with
a residence document marked ‘permanent residence’.
8.6.13. Under sentence (2) point (1) of Section 11(10) of the Freedom of Movement Act/EU,
holders of a permanent right of residence under the Withdrawal Agreement are
treated in the same way as holders of a permanent EC residence title with regard to a
family reunion status not governed by the Agreement.
8.7.

Non-prejudicial change of purpose of residence
8.7.1. Under the first part of Article 17(1) of the Withdrawal Agreement, UK nationals who
have a right of residence in Germany under Article 13(1) of the Withdrawal Agreement
may change their status and remain beneficiaries of the Agreement.
8.7.2. Their right of residence under the Withdrawal Agreement is therefore unaffected if
their status changes (the provision of the Union law on the free movement of Union
citizens on which their right of residence is based, is applied analogously), as long as
their residence complies with the conditions of Article 13(1) of the Withdrawal
Agreement (and therefore with the Union free movement rules of Union citizens is
applied analogously). It is also possible to have multiple statuses, i.e. a student who is
also a worker.
8.7.3. A change of status does not entail any consequences under residence law. It is not
necessary to issue a new residence document if the residence document already issued
is still valid. The foreigners authority does not have to be informed of the change.
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8.7.4. The list of ‘statuses’ in Article 17(1) of the Withdrawal Agreement, i.e. student, worker,
self-employed and unemployed, is for guidance purposes only and not exhaustive.
8.7.5. Family members and related persons who have a right of residence in the host State
under Article 13(2) or (3) of the Withdrawal Agreement may change their status to a
limited extent during their stay and still remain beneficiaries under the Agreement.
However, sentence (2) of Article 17(1) expressly excludes them from becoming original
holders of a right, i.e. persons within the meaning of Article 10(1)(a) to (d) of the
Withdrawal Agreement. In practice, this means that they have no independent right to
family reunion under the Withdrawal Agreement. Rather, family reunion with such
persons is governed by federal law alone. The exclusion of the acquisition of a status
other than that of a family member or other person by persons who had initially
acquired a status under the Withdrawal Agreement only as a family member or other
person applies even if the family members were to acquire UK nationality after the end
of the transition period.
8.7.6. The information referred to in No. 8.7.5applies only to persons whose residence status
under the Agreement derives exclusively from their status as family members of a right
holder.
UK nationals who are in Germany as both family members and right holders at the end
of the transition period, e.g. the 20-year-old British son of a UK worker employed in
Germany (who is also working), do not fall within the scope of the second part of Article
17(1) of the Withdrawal Agreement and therefore enjoy all the rights of original right
holders.
8.8.

Cessation of child support
8.8.1. Family members of direct beneficiaries of the Withdrawal Agreement whose residence
status derives from the fact that they are dependants of the direct beneficiary continue
to fall under the scope of the Agreement under Article 17(2) even if they cease to be
dependants.
8.8.2.

It is immaterial under what circumstances this dependency ceases.

8.8.3. Accordingly, family members of direct beneficiaries of the Withdrawal Agreement,
whose residence status derives from the fact that they are under 21 years of age,
continue to fall within the scope of the Agreement even after they have reached the
age of 21.
8.8.4. They may also, inter alia, exercise their rights under Article 22 to take up employment
or self-employment in the host Member State.
8.8.5. The right of residence continued in accordance with Article 17(2) shall not in itself entail
the acquisition of a permanent right of residence under the Withdrawal Agreement.
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9.
9.1.

Special circumstances
Right of the child of a worker or self-employed person to complete their education
9.1.1. Article 24(2) of the Withdrawal Agreement protects the right of the children of workers
to complete their education in Germany. Therefore, a child with a parent who is a UK
national (who has worked in Germany as a beneficiary of the Withdrawal Agreement)
may continue to reside and complete his or her education in the federal territory even
after that parent has ceased to be lawfully resident in Germany, i.e. has left Germany,
has died or no longer fulfils the conditions for lawful residence, see, by way of example,
ECJ, Case C-310/08, Ibrahim, and Case C-480/08, Teixeira; the German wording of the
Withdrawal Agreement is inaccurate in this respect. The child in question also has the
right to be accompanied by a guardian who may reside with him or her in the federal
territory as long as he or she is a minor, but also after reaching the age of majority,
provided that the presence and care of the guardian is necessary for the completion of
his or her education.
9.1.2. Article 25(2) of the Withdrawal Agreement, by reference to Article 24(2) of the above
Agreement, protects children with a parent who is a UK national and whose lawful
residence as a self-employed person in Germany, as the child's host State, ended, to
the extent explained in Union law as interpreted by the ECJ (Case C-147/11, Czop and
Punakova) and above in relation to Article 24(2) of the said Agreement.
9.1.3. The terms ‘worker’ and ‘self-employed person’ are not defined in either primary or
secondary Union law. Under the case law of the ECJ, the term ‘worker’ has a specific
meaning for the purposes of free movement within the Union (Case C-66/85 LawrieBlum) and shall be interpreted broadly (Case C-139/85 Kempf). Other definitions in
national law do not apply in this context.
9.1.4. Under the ECJ’s definition, a ‘worker’ is any person pursued effective and genuine
activities for which he or she is remunerated and involving a relationship of
subordination vis-à-vis the employer, to the exclusion of activities on such a small scale
as to be regarded as purely marginal and ancillary (cases C-138/02, Collins; C-456/02,
Trojani; C-46/12, LN). The essential feature of an employment relationship is that
9.1.4.1. for a certain period, a person performs services (see, for example, Cases C-139/85
Kempf; C-344/87 Bettray; C-171/88 Rinner-Kühn; C-1/97 Birden; C-102/88 RuziusWilbrink),
9.1.4.2. for and under the direction of another person (Cases C-152/73 Sotgiu; C-196/87
Steymann; C-344/87 Bettray; C-151/04 Nadin),
9.1.4.3. in return for which he or she receives remuneration (see, for example, Cases C196/87 Steymann; C-344/87 Bettray; C-27/91 Hostellerie Le Manoir; C-270/13
Haralambidis).
9.1.5. The requirement that a relationship of subordination shall exist distinguishes the
‘worker’ from the ‘self-employed’. A characteristic of work under a relationship of
subordination is that the employer determines the activity to be performed, the
remuneration and the working conditions (Case C-268/99, Jany).
9.1.6. Persons deriving a right of residence only from Article 24(2) or Article 25(2) of the

General reference: The transition period ends on 31 December 2020.

40

Courtesy translation – only the original German document is binding
Withdrawal Agreement do not acquire a permanent right of residence under the
Agreement by virtue of such residence.
9.2.

Frontier workers
9.2.1. Frontier workers are ‘workers’ as defined by the ECJ who do not reside in the State in
which they are ‘workers’ under the conditions laid down in Article 13 of the Withdrawal
Agreement. In order to distinguish them from legal residents of Germany see No. …
9.2.2. Both employed (Article 45 TFEU) and self-employed frontier workers (Article 49 TFEU)
are covered (see ECJ in Case C-363/89, Roux).
9.2.3. Only UK nationals are covered by the provisions of the Withdrawal Agreement for
frontier workers (Articles 24(3), 25(3)), not their family members who fall under the
scope of the Agreement in the future. They can never be issued with a residence
document for frontier workers.
9.2.4. Frontier workers are not exclusively commuters to Germany from the UK. It is
immaterial in which other State a frontier worker maintains his or her residence.
Equally immaterial is his or her residence status in the country of residence.
9.2.5. Frontier workers may continue to work in Germany if they are doing so at the end of
the transition period.
9.2.6. If a frontier worker lives in another Member State of the European Union at the end of
the transition period, he or she will, as a rule, be obliged to hold a residence document
of his or her State of residence issued under the Withdrawal Agreement and, at the
same time, a German residence document for frontier workers allowing him or her to
commute to Germany and to pursue an activity there. When crossing the border, he or
she will have to carry both documents.
9.2.7. Conversely, under federal law, UK nationals residing in Germany at the end of the
transition period but working in another Member State of the European Union will
need a German residence document (or, if they are not entitled to this, another
German residence permit), and, in order to exercise the right to work in the State of
employment, a residence document of the State of employment especially for frontier
workers.

9.3.

Changes to the status of frontier workers
9.3.1. Under Article 24(3) of the Withdrawal Agreement, where frontier workers have ceased
working before the end of the transition period, they may retain their status as workers
in the State of employment (in this case Germany) if they fulfil one of the conditions
laid down in of Article 7(3)(a), (b), (c) or (d) of Directive 2004/38/EC without having to
transfer their headquarters to the State of employment (Germany). This allows them
to benefit from the rights under Article 24(1)(a) to (h) of the Withdrawal Agreement.
9.3.2. The wording ‘even if they do not move their residence to the State of employment’ in
conjunction with the provision in Article 17(1) of the Withdrawal Agreement does not
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mean that frontier workers are entitled to transfer their residence to the State of
employment in Germany if they assert rights under the Agreement as frontier workers.
Like other directly entitled persons, they cannot derive rights from the Withdrawal
Agreement to which beneficiaries residing in Germany are entitled. The residence
document for frontier workers cannot be replaced by a residence document as a result
of a transfer of residence. The significance of the provision is limited to a clarification
that frontier workers can switch from employment to self-employment and vice versa.
9.3.3. Conversely, UK nationals living in Germany who are frontier workers in another
Member State of the European Union, and are directly eligible under the Withdrawal
Agreement, cannot transfer their residence to that other Member State on the basis of
the Agreement in order to then work in Germany and exercise the legal status of a
frontier worker within the meaning of the Agreement. The residence document cannot
be replaced by a residence document for frontier workers.
9.3.4. If previous frontier workers transfer their residence to Germany on the basis of a
residence status acquired under the German Residence Act and then pursue an activity
in Germany, their entitlement as frontier workers under the Withdrawal Agreement
ceases for the time being because the status as frontier worker no longer applies. A
residence document for frontier workers shall therefore be revoked when a German
residence permit is issued. However, in the event of a subsequent transfer of residence
to another State, they may again invoke their rights as frontier workers under the
Withdrawal Agreement because of the grandfathering provided for in Articles 24(3) and
25(3) of the Withdrawal Agreement. A residence document for frontier workers shall
then be reissued upon request. This does not apply if there were or are sufficient
grounds for termination of residence in accordance with Article 20 of the Withdrawal
Agreement.
9.4.

Self-employed frontier workers: definition of freedom to provide services
9.4.1. Self-employed frontier workers are protected by the Withdrawal Agreement. However,
the Withdrawal Agreement should not be read as allowing UK nationals to rely on
Union law to provide services or settle in other EU Member States.
The Withdrawal Agreement does not guarantee freedom to provide services. The
German market for services will be closed to United Kingdom companies and selfemployed persons from the end of the transition period subject to other legal
provisions and international law applicable to third country nationals, in particular in
the context of the World Trade Organisation.
9.4.2. A distinction therefore needs to be drawn between the activities of self-employed
frontier workers on the one hand and self-employed workers who merely wish to
provide services in Germany on the other.
9.4.3.

There is therefore a difference between

9.4.3.1. a person who resides in State A and is self-employed in State B on the one hand
and
9.4.3.2. a person who resides in State A, performs a self-employed activity there and at
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the same time provides services in States B and C – either occasionally or through
a merely dependent establishment on the other hand.
9.4.3.3. The former person (No. 9.4.3.1) belongs to the category of self-employed frontier
workers, the latter person (No. 9.4.3.2) does not.
9.4.3.4. Whether a UK national is exercising his or her right to establishment as a frontier
worker and is therefore covered by the Withdrawal Agreement depends on the
duration of the provision of the service as well as its regularity, periodicity or
continuity, and the installation of some kind of some form of infrastructure (C55/94, Gebhard, 27).
9.4.3.5. The setting up of an office in Germany for the provision of services in the federal
territory, while maintaining a place of residence outside the country, is not
necessarily equivalent to a permanent establishment in Germany where the
services are provided as a self-employed activity. It is therefore possible to
consider the activity in question as one where the rules on freedom of
establishment do not apply. A person with an office in Germany is therefore not
always regarded as a self-employed frontier worker.
9.4.3.6. Even if a person has equipped him or herself with some kind of infrastructure in
Germany (including an office, chambers or consulting rooms), and even to the
extent that this infrastructure is necessary for the provision of the service in
question in the federal territory, there may still be a case which does not fall
within the provisions on self-employed activities in a permanent establishment.
9.4.3.7. A permanent establishment in Germany, which gives rise to the issue of a
residence document for frontier workers, can therefore only be assumed if the UK
national concerned has been self-employed on a continuous and sustained basis,
and mainly in Germany. In principle, all services rendered by the person as a selfemployed person (freelancer or trader) are to be considered together; non-selfemployed gainful activities, on the other hand, shall not be included in the
consideration. Separate accounting is possible if several completely independent
activities are carried out, i.e. separate business assets, separate accounts. Where
the customers served are located, on the other hand, is immaterial.
9.4.3.8. The fact that a business premises in Germany is treated or is to be treated as the
‘primary place of work’ (erste Betriebsstätte) within the meaning of the income
tax legislation (in this regard, see in detail the letter from the Federal Ministry of
Finance dated 23 December 2014; IV C 6 – S 2145/10/10005:001; 2014/1085209)
can be used as a decisive criterion for a making a distinction in accordance with
the provision set out in sentence (4) of Section 9(4) of the German Income Tax Act
(Einkommensteuergesetz). Where a UK national performs an activity at more than
one premises, the first of these is to be determined on the basis of quantitative
characteristics. Accordingly, the primary place of work is the premises where the
UK national ordinarily intends to work on a permanent basis (in comparison with
a worker) on each working day or on two full working days per week or for at least
one third of his or her regular working time. However, if these criteria apply to
several premises, all of these are relevant for the application of the Withdrawal
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Agreement, in derogation of the sentence (7) of Section 9(4) of the German
Income Tax Act. However, a premises does not have to be a permanent
establishment in this sense. If the UK national typically only at temporary premises
in Germany, which are not permanent establishments, or at a non-fixed
operational facility, e.g. a vehicle, aircraft or ship, such premises do not form a
suitable basis for establishing the status of frontier worker.
9.4.3.9. The burden of establishing that an activity falls within the scope of freedom of
establishment and not within the scope of the freedom to provide services is on
the UK national.
Example: John, a UK national, is a roofer who lives in Vaals in the Netherlands. He
runs his own roofing business with five employees in Aachen. From there he
provides roofing services, with 30% of the roofing work performed in the
Netherlands and 30% performed in Belgium. The remaining work is performed in
Germany.
He is also the managing partner of a company incorporated under Dutch law which
trades in building materials; this company's logistics and distribution services are
performed from the Netherlands. John confines himself to purely managerial tasks
with regard to this company; the day-to-day work is carried out by ten employees
and workers. He therefore spends four to five days a week at his company in
Aachen and one day a week at the offices of his Dutch company.
For the purposes of the Withdrawal Agreement, John is a self-employed frontier
worker. He is continuously and sustainably self-employed from Germany, which is
demonstrated by the company's headquarters in Aachen. The fact that most of his
customers do not require services in Germany is immaterial. This is because he
serves his Dutch and Belgian customers from Germany. His almost daily personal
presence in his German company is also crucial in the overall context. The
additional activity within his Dutch company is deemed ‘harmless’ because, in the
final analysis – even if it were to yield substantial profits and more staff were
employed in the company than in the Aachen roofing business – it is a secondary
activity and the Dutch company, as a limited company which also has separate
assets, acts in a clearly distinguishable manner from the German company.
Further example: Daniel, a UK national, resides in London and is a partner in the
global law firm Hope, Hopperson & Schmitz, which also has offices in Frankfurt am
Main and Berlin. In addition to being admitted as a solicitor of England and Wales,
he is also admitted to the Bar in Germany; he registered the Frankfurt office as his
German firm with the German Bar Association. On the firm’s stationery his name
also appears below the location ‘Frankfurt (Main)’. For acquisition purposes, and
to work on cases, he travels two or three times a month for a few days to Frankfurt
or Berlin, where he stays in a hotel each time. Other than that he works in London
or occasionally in other European cities. He has an office, premises and staff at his
disposal in each of the various locations where he is based. Daniel is not required
to hold a residence document for frontier workers. Despite the existing
infrastructure, these are merely occasion-related stays. Admission to the bar in
Germany is also required for the provision of services and not merely for a
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permanent establishment and is therefore just as irrelevant as the registration of
the domestic law firm headquarters, which is only required for the fulfilment of
public law obligations
Daniel does not acquire a direct entitlement under the Withdrawal Agreement
despite his frequent stays in Germany, because the prerequisite is that he
continues to ‘live’ in Germany, which is not the case with his hotel stays. In order
to continue to work in Germany after the end of the transition period, Daniel would
have to fulfil the residence requirements applicable to third country nationals.
9.5.

Rights dating from before the accession of the United Kingdom to the European
Communities
9.5.1. In some cases, UK nationals have been in Germany long enough to claim that they had
residence rights in Germany under the 1965 Immigration Act, before the United
Kingdom of Great Britain and Northern Ireland joined the European Communities (then
the European Coal and Steel Community, the European Atomic Energy Community and
the European Economic Community) on 1 January 1973.
9.5.2. Such rights were settled by Community and later Union free movement rules and
therefore did not continue to exist latently during the period of the United Kingdom's
membership of the European Economic Community, later the European Community
and still later the European Union.
9.5.3. In any event, the Withdrawal Agreement conveys more favourable or equivalent legal
status as compared to the so-called ‘legacy rights’ that existed prior to 1 January 1973.

9.6.

More favourable conditions under the German Residence Act (Aufenthaltsgesetz)
9.6.1. Under Section 11(14) of the Freedom of Movement Act/EU, a residence permit under
the German Residence Act shall be granted if it results in a more favourable legal status
than that applicable under the Free Movement Act/EU. In the case of beneficiaries
under the Withdrawal Agreement, this may be the case in particular for an EU Blue
Card and a permanent EC residence title, which are associated with mobility rights
within the European Union or the European Economic Area not granted under the
Withdrawal Agreement.
9.6.2. Corresponding residence permits under the German Residence Act are granted upon
application if the respective requirements are met. Discretion shall be exercised if
provided for by the German Residence Act.
9.6.3. Since this does not override the rights under the Withdrawal Agreement, a residence
document or a residence document for cross-border commuters must also be retained
or issued to the holder insofar as rights exist under the above Agreement.
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10.
Reporting of residence requirement and procedure
10.1. Purpose and scope of the reporting requirement
10.1.1. Since the rights under the Withdrawal Agreement are not superseded by this
residence permit, a residence document or a residence document for frontier workers
shall also be retained or issued to the holder insofar as rights exist under the
Withdrawal Agreement. Under sentence (2) of Section 16(2) of the Freedom of
Movement Act/EU, persons who assert a right of residence under the Withdrawal
Agreement are obliged to report their residence to the relevant foreigners authority.
10.1.2. The relevant body, which in this respect acts in the capacity of the foreigners
authority, is determined by national law. Federal states are at liberty, for example, to
set up a central clearing point or to designate other offices of the federal state
administration as the foreigners authority that receive the report, i.e. registration
offices or citizens' offices. However, in order for such a determination of jurisdiction to
have effect vis-à-vis the parties with a reporting requirement, it shall be made as a rule
of law or on the basis of a rule of law. Federal agencies cannot designate the federal
states as the appropriate bodies.
10.1.3. The purpose of the reporting requirement is to document the fact that the person,
who shall identify him or herself in a sufficiently recognisable manner, is present in the
federal territory, as well as the reason for the registration. The reporting requirement
does not go beyond this scope in terms of content. The requirement only serves to
determine which eligible persons are in the federal territory, and which jurisdiction of
the body where residence is reported. Further information and proof shall be
requested by the competent authority on its own initiative.
10.1.4. Registration with the registration office (Meldebehörde) is not enough to meet
residence reporting requirements. Under Section 17(1) of the Federal Registration Act
(Bundesmeldegesetzes), anyone who moves into a dwelling is obliged to register it.
Occupation of a dwelling need not be accompanied by residence and vice versa. In this
respect, registration under civil law is not sufficient in terms of informing the
authorities for Section 16 of the Freedom of Movement Act/EU to be implemented.
10.1.5. The reporting requirement does not apply to holders of a residence card or
permanent residence card because the competent authorities are already aware of the
residence of these persons in the federal territory as a result of the card being issued.
10.1.6. There is no legal basis for requiring a specific type of reporting or the use of a
particular form. This enables the competent authorities to allow different forms of
reporting, i.e. written, electronic, telephone, as required. However, the general
principle is that only a means of communication which the authority has provided
access to can be used. Authorities shall not be obliged to open access points. If, for
example, an authority only allows reporting in written form, by fax, email or personal
appearance, reporting a residence by telephone would be invalid.
10.1.7. A breach of the reporting requirement is not a criminal offence or a misdemeanour.
Such a breach will not be sanctioned, rather it results in disadvantages, i.e. particular
problems with proof of a legal residence, incurred by a person entitled under the
Withdrawal Agreement.
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10.1.8. Under no circumstances may the authority require a residence to be reported on
forms used for residence permit applications for third country nationals. Such forms
regularly contain questions that are inadmissible in this regard, for example, regarding
family relationships to persons whose residence is not the subject of the investigation
at the present time.
10.1.9. There is nothing to prevent data being requested in forms that are required for
establishing a right of residence under the Withdrawal Agreement.
10.1.10.
Making forms available and performing further administrative procedures in
English if requested is recommended. For overseeing the mostly simple formalities in
connection with the Withdrawal Agreement, English language skills at CEFR level B1
will generally be deemed sufficient for staff. However, it shall be possible to access case
file decisions and key processing steps so that an effective internal administrative and
judicial review remains possible.
10.1.11.
Reporting is also possible from abroad, for example by persons who are
temporarily absent but who are considered to be legally resident in Germany (see notes
on Article 15(2) and (3) of the Withdrawal Agreement in Nos 7.1.10 and 7.1.11).
10.1.12.

reporting has no legal connection to registration requirements.

10.1.13.

Special rules apply to frontier workers (see No. 13 below).

10.2. Deadlines
10.2.1. Under sentence (2) of Section 16(2) of the Freedom of Movement Act/EU, reporting
shall take place no later than six months after the end of the transition period unless
paragraph (2)(c) of Article 18(1) of the Withdrawal Agreement applies.
This period applies to all beneficiaries of the Withdrawal Agreement who are legally
resident in Germany at the end of the transition period, including persons who are
temporarily absent at that time under Article 15(2) and (3) of the Withdrawal
Agreement (see Nos 7.1.10 and 7.1.11.
10.2.2. Family members and related persons wishing to join a Union citizen or a UK national
after the end of the transition period shall report their residence within three months
of their arrival or within six months of the end of the transition period, whichever is
later, unless they hold a residence card or permanent residence card.
10.2.3. Applications for the issue of the residence document can be submitted as early as
during the transition period (Articles 19 and 185 of the Withdrawal Agreement). This
does not affect the application of Union free movement rules during the transition
period. Applying during the transition period does not prevent applicants from
simultaneously applying for a residence document in accordance with Directive
2004/38/EC.
10.2.4. A residence document issued before the end of the transition period becomes valid
and applicable upon issue, especially since its significance is merely declaratory. It does
not affect the parallel free movement rights of the applicants. Accordingly, the
rejection of an application shall not affect the parallel free movement rights of the
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applicants.
10.3. Ex officio investigation of the facts – general principles
10.3.1. If, on the basis of residence reporting according to sentence (2) of Section 16(2) of
the Freedom of Movement Act/EU or otherwise, the foreigners authority becomes
or is aware that a person entitled under the Withdrawal Agreement is staying in their
jurisdiction, the facts shall be investigated ex officio to the extent necessary in
accordance with the following information.
10.3.2. With regard to the subject matter of the ex officio investigation, a distinction shall be
made as regards the consistency in extending of the scope of the Withdrawal
Agreement on the one hand and fulfilling the substantive conditions of the right of
residence, i.e. the conditions for free movement, on the other.
10.3.3. Whether the scope of the Withdrawal Agreement is to be extended shall always be
determined ex officio. On the one hand, whether the substantive conditions for free
movement are fulfilled shall only be ascertained in certain circumstances and not
automatically.
10.3.4. The presumption of free movement (No. 2.7.2.5 of the General Administrative
Regulation on the Freedom of Movement Act/EU) does not extend to the question of
whether the personal or temporal scope of the Withdrawal Agreement is to be
extended but to the fact that a previous actual residence existed in accordance with
Union law.
10.3.5. On the other hand, a different determination procedure is to be used for UK nationals
on the one hand and family members and related persons.
10.4. Determination of whether the scope of the Withdrawal Agreement can be extended in the
case of UK nationals
10.4.1. It is always necessary to determine whether the person concerned is a UK national
within the meaning of the Withdrawal Agreement (No.3.2), is in Germany at the end of
the transition period, and is ‘living’ in Germany at that time, and, where appropriate, if
he or she does not fall within the scope of the Withdrawal Agreement because he or
she is diplomatic or consular staff (No. 3.4.3).
10.4.2. Proof of UK nationality within the meaning of the Withdrawal Agreement shall be
furnished by means of a valid United Kingdom passport, the original of which shall be
produced (sentence (3) of Section 16(2) of the Freedom of Movement Act/EU in
conjunction with paragraph (2)(i) of Article 18(1) of the Withdrawal Agreement). The
passport shall be verified for authenticity within the scope of the authority’s capacity.
The nationality entry shall be used to check whether the passport shows one of the
types of UK nationality that falls within the scope of the Withdrawal Agreement.
Recognition of the passport shall not be subject to any criterion other than its validity.
10.4.3. Under Section 17 of the Federal Registration Act, anyone moving into a dwelling in
the federal territory is obliged to register this dwelling. Those who have taken up
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residence do not necessarily reside or ‘live’ in Germany within the meaning of the
Withdrawal Agreement; for a definition of ‘living’ see Nos 3.3.3 to 3.3.10.
For example, persons who only maintain a holiday home in Germany, or young adults
who study abroad or reside outside the federal territory for other reasons, but who still
have a room in their parents’ dwelling, or who wish to give their parents' place of
residence as their German address, generally continue to be registered in Germany,
even if they rarely if ever reside in Germany over a protracted period of time.
The registration of a dwelling in the federal territory is therefore an indication, but does
not in itself constitute proof, of residence and certainly not of ‘living’ in the federal
territory.
10.4.4. If stays in Germany defined as ‘living’ is not evident, proof of the corresponding
residence should be furnished by means of at least one document from more recent
times which suggests a stay in Germany that is not merely temporary in nature. What
is required is proof, not evidence.
10.4.5. Documents to be used as evidence for the purposes of No. 10.4.4 are in particular,
depending on the circumstances, one or more of the following documents:
10.4.5.1.

a payslip or letter of confirmation from an employer in Germany,

10.4.5.2.
a recent income tax declaration stating that the person concerned is subject
to unrestricted income tax liability in Germany,
10.4.5.3.
in the case of self-employed persons, a certificate from a tax adviser or
auditor stating that transactions have been made in Germany which normally
require residence in the country,
10.4.5.4.

a rental agreement for accommodation,

10.4.5.5.
an extract from the land registry concerning residential property in
conjunction with a registration certificate,
10.4.5.6.
utility bills for electricity or water (not telephone or internet due to flat rate
and roaming rules) relating to an apartment or house in Germany, which show
consumption,
10.4.5.7.
a bank account statement in the name of the person concerned showing
domestic transactions, or
10.4.5.8.
other evidence of the provision or receipt, other than occasionally, of services
of any kind (whether self-employed or a worker) which normally require a
presence in the country.
10.4.6. The documents referred to in No. 10.3.4 are not to be included in the original or as a
copy of the foreigners authority file, but to be returned because they contain personal
data further knowledge of which is irrelevant to the authorities. For documentation
purposes, it is sufficient to make a note in the file as to which documents have been
submitted.
10.4.7. A stay after the end of the transition period cannot, by its very nature, be verified
before the end of the transition period. If a decision regarding the status is made, a
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conclusive statement that further residence in the federal territory is intended is
sufficient.
10.4.8. A temporary absence during this period is generally deemed ‘harmless’; for more
detail see No. 7.1.
10.4.9. If there is no evidence of ‘living’ in Germany within the meaning of the Withdrawal
Agreement, residence rights as a frontier worker may nevertheless be taken into
account.
This shall then be determined separately. If the status of frontier worker is taken into
account, the person concerned shall be advised to submit an application in accordance
with Section 16(3) of the Freedom of Movement Act/EU.
10.4.10.
On the other hand, stays of up to three months after the end of the transition
period under Article 13(1) of the Withdrawal Agreement in conjunction with Article 6
of Directive 2004/38/EC (three-month rule) only gives rise to rights under the above
Agreement if the stay is defined as ‘living’ as only then is the personal scope of the
above Agreement extended under Article 10 of the above Agreement.
10.5. Determination of the substantive conditions for free movment in the case of UK nationals
10.5.1. In order to exercise a right of residence under the Withdrawal Agreement, UK
nationals shall satisfy the substantive conditions for free movement (No.8.4).
10.5.2. The free movement right already arises on the basis of Union law and continues
uninterrupted for the category of persons covered in the form of the right under the
Withdrawal Agreement. Both entitlements already exist originally on the basis of Union
law, because the Withdrawal Agreement constitutes a part of this law.
10.5.3. Germany has decided against an application procedure (as permitted by Article 18(1)
of the Withdrawal Agreement) and in favour of a declaratory procedure (under Article
18(4) of the Withdrawal Agreement).
Insofar as the Withdrawal Agreement applies, therefore, there is a seamless transition
from the free movement right existing by virtue of Union law to the right under the
Withdrawal Agreement, which also exists by virtue of the same law.
10.5.4. Accordingly, in the case of UK nationals who fall within the personal and temporal
scope of the Withdrawal Agreement, it is to be assumed in principle that the free
movement right exists; see also No. 2.7.2.4 of the General Administrative Regulation
on the Freedom of Movement Act/EU.
10.5.5. Under Section 5(3) in conjunction with Section 16(4) of the Freedom of Movement
Act/EU, a review of whether the prerequisites for establishing the non-existence of the
free movement right or of the right under the Withdrawal Agreement are met is only
permissible in individual cases for special reasons, even in connection with the
transition from the free movement right to the right under the Withdrawal Agreement.
10.5.6. A review can therefore only take place if there are reasonable doubts as to the
existence of a condition for the previous free movement right or the continued right
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under the Withdrawal Agreement. This requires sufficient evidence that the person
concerned has been deceptive about circumstances that are relevant under free
movement rules or the Withdrawal Agreement.
10.5.7. On the other hand, systematic or random checks are not permitted, even as a result
of the transition from the free movement right to the right under the Withdrawal
Agreement, with the exception of checks which are always made as to whether the
personal and temporal scope of the Withdrawal Agreement is extended (No. 10.4).
10.5.8. The burden of proof with regard to the requirements for a finding of failure in
substantive terms lies with the competent authority. This does not release the persons
concerned from their duty to cooperate, if necessary, also in the context of an interview
by the competent authority. The authority responsible for providing evidence has the
opportunity to establish the facts, e.g. by questioning the person concerned.
10.5.9. Accordingly, if, by way of exception, it is also necessary to determine the substantive
conditions for free movement in an individual case, the evidence referred to in
paragraph (2)(k) of Article 18(1) of the Withdrawal Agreement in conjunction with
sentence (2) of Section 16(2) of the Freedom of Movement Act/EU, the evidence
referred to in Article 8(3) of Directive 2004/38/EC and Section 5a(1) of the Freedom of
Movement Act/EU may be requested as part of the determination.
10.6. Determination of whether the scope of the Withdrawal Agreement can be extended and
substantive conditions for free movement in the case of third country nationals who are
family members and related persons of UK nationals
10.6.1. The identity of third country national family members and related persons shall be
proven by means of a valid passport; Section 16(2)(3) of the Freedom of Movement
Act/EU in conjunction with paragraph (2)(i)(1) of Article 18(1) of the Withdrawal
Agreement.
10.6.2. Also in the case of family members and related persons, the recognition of such
identity documents may not be made subject to any criterion other than the validity of
the identity document, in particular a minimum remaining validity period. The passport
shall be verified for authenticity within the scope of the authority’s capacity.
10.6.3. Whether the UK national from whom the right of residence is derived (‘reference
person’) falls within the scope of the Withdrawal Agreement (No. 10.4) shall also be
determined. The substantive conditions for free movement of the reference person
shall only be checked on special grounds in accordance with No. 10.5 .
10.6.4. With regard to the further determination of the personal scope of the Withdrawal
Agreement in relation to the family member or other person, a distinction shall be
made as to whether the case is one in which
10.6.4.1.
the authority has already been informed by the UK national from whom the
right of residence is derived with the relationship from which the previous free
movement right was derived already having been established – ‘old cases’ – see
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No. 10.6.5 or
10.6.4.2.
the authority is not yet aware of and has never determined whether the
reference person's free movement right or residence under the Withdrawal
Agreement exists, or the authority has not yet determined the relationship from
which the previous free movement right was derived or from which the future
right of residence under the Withdrawal Agreement is derived – ‘new cases’ – see
No. 10.6.6.
10.6.5. In the ‘old cases’ of No. 10.6.4.1 , Section 5(3) in conjunction with Section 16(4) of
the Freedom of Movement Act/EU apply due to the continuum between the free
movement right and the right under the Withdrawal Agreement. Systematic or random
checks as a result of the transition from the free movement right to the right under the
Withdrawal Agreement are accordingly not permitted, with the exception of the
obligatory determination as to whether the scope of the Withdrawal Agreement is to
be extended at all. It is therefore necessary to determine, on the basis of the evidence
available, whether the time conditions set out in No. 7.2 or No. 7.3 are fulfilled. The
other conditions, on the other hand, are to be determined, again, only in special
circumstances.
10.6.6. In the ‘new cases’ under No. 10.6.4.2 , the existence of the relationship on the basis
of which a right of residence is to be derived from the reference person shall also be
determined. Under sentence (3) of Section 16(2) of the Freedom of Movement Act/EU
in conjunction with paragraph (2)(i), (l) and (m) of Article 18(1) of the Withdrawal
Agreement, the provisions under Section 5a(2) and (3) of the Freedom of Movement
Act/EU shall apply mutatis mutandis.
10.6.7. Supporting documents other than identity documents, e.g. documents indicating
civil status, may be submitted as copies. Original supporting documents may only be
requested in special cases if there are reasonable doubts as to the authenticity of the
supporting documents submitted; sentence (3) of Section 16(2) of the Freedom of
Movement Act/EU in conjunction with paragraph (2)(j) of Article 18(1) of the
Withdrawal Agreement.
10.6.8. If a legal status for related persons under Section 3a of the Freedom of Movement
Act/EU or otherwise in respect of Article 3(2) of Directive 2004/38/EC, in particular
under Section 36(2) or the paragraph (3) of Section 7(1) of the German Residence Act,
has already been conferred before the end of the transition period, this legal status
continues as a right under the Withdrawal Agreement. No new decision on a conferral
shall be taken.
10.7. Duty of disclosure and cooperation
10.7.1. Under Section 11(1) of the Freedom of Movement Act/EU in conjunction with Section
82(5) of the German Residence Act, persons entitled under the Withdrawal Agreement
shall cooperate to the extent provided for by law with the collection of the personal
data required for the issuing of the documents (provision of a biometric photograph
and cooperation in the taking of fingerprints).
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10.7.2. Article 18(4) of the Withdrawal Agreement provides that those entitled to residence
under the Withdrawal Agreement ‘shall be entitled to receive a residence document in
accordance with the conditions set out in Directive 2004/38/EC’. This means that the
conditions laid down by Directive 2004/38/EC for issuing residence documents are
directly applicable. The evidence to be provided on request is listed in Article 8(3) of
Directive 2004/38/EC for UK nationals and in Article 10(2) of Directive 2004/38/EC for
family members and related persons. This means that in case of a refusal to cooperate
by not producing the relevant documents, unless this can be dispensed with due to a
continuing presumption of free movement and no exceptional case exists, residence
documents do not have to be issued.
10.7.3. In accordance with No. 10.7.2 no residence document shall be issued because
cooperation has been refused without justification, the right of residence exists if its
requirements are met but cannot be proven. The disadvantages resulting from this
breach of obligation in proving the legal status shall be borne by the entitled person.

11.
Issue and delivery of residence documents
11.1. Right to a certificate confirming report of residence
11.1.1. Under sentence (2) of Article 8(2) of Directive 2004/38/EC in conjunction with Article
18(4) of the Withdrawal Agreement and to sentence (2) of Article 10(1) of Directive
2004/38/EC in conjunction with Article 18(4) of the Withdrawal Agreement, the
reporting of a residence shall be certified immediately. This certificate shall state
11.1.1.1.

the name of the person reporting the residence,

11.1.1.2.

the address of the person, and

11.1.1.3.

the reporting date.

11.1.2. Furthermore, the certificate should contain the following wording: ‘This certificate
does not imply the establishment of a right of residence.’ Should the person concerned
require a confirmation to be shown to an employer or principal, under No. 8.5.9 a note
to that effect may be added.
11.1.3. The certificate should be marked ‘Acknowledgement of reporting of residence in
accordance with Article 18(4) of the Agreement on the Withdrawal of the United
Kingdom of
Great Britain and Northern Ireland from the European Union and the European Atomic
Energy Community in conjunction with Directive 2004/38/EC’.
11.1.4. Confirmation that residence has been reported can be made informally in written or
text form. Particularly in the case of electronic reporting procedures, electronic issuing
is also possible, subject to requirements under data protection law.
11.1.5. The certificate need not be issued if a certificate of application is issued at the same
time (No. 11.2). However, at the request of the person concerned, it shall also be issued
when the certificate of application is issued.
11.1.6. Confirmation does not have to be revoked in any possible situation because it does
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not prove any legal status, but merely documents that residence has been reported.
11.2. Temporary residence permit (Fiktionsbescheinigung) under Section 11(4) of the Freedom of
Movement Act/EU)
11.2.1. Under Section 11(4), upon application by a beneficiary to whom a residence
document is to be issued under the Freedom of Movement Act/EU, a
certificate of application if a document containing an electronic memory and
processing medium is not yet ready for delivery to the holder.
11.2.2. This is only possible if it is certain that a residence document is also to be issued.
11.2.3. Since the certificate of application permits travel to other Member States in
accordance with Article 21 of the Schengen Agreement and entry and exit via Schengen
external borders if the other requirements are met, and other Member States are
accordingly notified, an application should be encouraged if it is apparent or indicated
by the persons concerned that travel outside Germany is intended.
11.2.4. Asking the persons concerned for explanations regarding their travel plans as set out
in No. 11.2.3 during their first contact with the authorities in connection with the
implementation of the Withdrawal Agreement under the German Residence Act is
recommended as it cannot be assumed that the persons concerned are aware of the
existence and functions of the various documents.
11.2.5. In the middle column of the label side of the form, the lowest box is to be ticked; the
wording of the other tick boxes is to be cancelled, preferably by crossing them out.
11.2.6. The validity period, in particular for the initial issue of the certificate of application,
should be ample (six months), as it is to be expected that even after the residence
document in card form has been drawn up, the document in card form will not be
delivered immediately. At the same time, the foreigners authorities should work
towards providing the document in card form within four to eight weeks as a rule.
11.2.7. Once the residence document has been issued in card form, the certificate of
application shall be withdrawn.
11.2.8. Only the model provided for under the German Residence Ordinance, newly
introduced in 2020, may be used for the certificate of application. The transition
provision of Section 80 of the German Residence Ordinance does not apply to the
certification of a right under the Withdrawal Agreement.
11.3. Issue of residence document
11.3.1. The model of the residence document in card form under Annex D14a of the German
Residence Ordinance shall be used. The entries shown in the German Residence
Ordinance (in particular the heading ‘Residence permit’, the reference to Article 50 TEU
and to Article 18(4) of the Withdrawal Agreement) are provided for in the final 1114
Commission Implementing Decision C (2020) and cannot therefore be otherwise.
11.3.2. A residence document shall be issued for a maximum of ten years. The principle of
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linking the period of use of the card to the holder's passport, which is also expressed
by the inclusion of the passport number on the card, is also retained in the context of
the residence document.
11.3.3. Therefore, the validity period of the card should be aligned with that of the passport
but should never exceed ten years.
11.3.4. If the passport is replaced, for example due to loss, the card does not become invalid.
However, requests to replace cards should be accepted when passports are replaced
in order to avoid problematic control situations for cardholders, especially in other
Schengen States, which could be triggered by a discrepancy between the card number
recorded on the card and the current passport number.
11.3.5. Under Article 1(3) of the final 1114 Commission Implementing Decision C (2020), the
residence document and the residence document for frontier workers shall be issued
for a validity period of at least five years and at most ten years. If the passport
submitted at the time of application expires earlier and is replaced by another passport,
the number listed in the residence document and that of the valid passport may differ.
This discrepancy does not therefore constitute a suspicion of irregularity. There is no
obligation to reapply for a residence document or a residence document for frontier
workers after a change of passport. This applies to UK nationals as well as third country
nationals.
11.3.6. If a right of residence under the Withdrawal Agreement exists only temporarily in a
secure manner, such as in the case of a stay for the purpose of seeking work, the
residence document shall nevertheless be issued for a minimum validity period of five
years.
The foreigners authority is not prevented from referring the case again before the
expiry of the card's validity period and from withdrawing the card if it is established
that the other requirements for a right of residence have not been met.
11.3.7. Whether the holder is a UK national entitled under the Withdrawal Agreement or an
indirect beneficiary family member or other person is not expressly stated in the
residence document.
11.3.8. The status of a person with a permanent right of residence shall be disclosed on
application in the residence document, under Section 59(8) of the German Residence
Ordinance, in the second line of the ‘Remarks’ box on the back of the document.
11.4. Revocation of residence cards and permanent residence cards
11.4.1. Together with the issue of the residence document, residence cards and permanent
residence cards held by the holders of the previous residence document are to be
withdrawn in accordance with sentence (1) of Section 16(6), of the Freedom of
Movement Act/EU, unless the holder continues to be entitled to hold this document
on account of his or her additional status as a family member of or other person
deriving rights from a Union citizen. If a document earmarked for revocation is not
produced, it shall be traced.
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11.4.2. As of 1 January 2022, residence cards and permanent residence cards belonging to
persons who have lost their free movement right as a result of the withdrawal of the
United Kingdom of Great Britain and Northern Ireland from the European Union will in
any event lose their validity. If the documents have not been returned by that time, the
holders should be given a final deadline for their return with the proviso that otherwise
the documents will be subject to an alert. If there is no response, the supplementary
regulations shall be initiated accordingly.

12.

Means of reducing the administrative burden
12.1.
Under federal law, there are no binding requirements resulting in a reduction in the
administrative burden for the authorities involved in implementing the Withdrawal
Agreement. The countries and their authorities therefore enjoy particular flexibility. The
following notes are therefore to be understood as mere suggestions.
12.2.
Online residence reporting and transmission of information make it possible to
reduce the point of necessary personal contacts with the authorities by persons concerned
and to conduct administrative verifications in the so-called ‘back office’ to such an extent
that only the required biometric data need to be verified by the ‘front office’ in the event
of only brief contact with the authorities.
12.3.
Preparing for a personal interview with the potential beneficiary is recommended, in
particular by means of intermediate correspondence containing, for example, further
necessary information or documents, to such an extent that the future residence status can
be clarified with a high degree of probability on the basis of a single short interview.
12.4.
Authorities should refrain from withholding passports or passport replacement
documents. Under sentence (3) of Section 16(2) of the Freedom of Movement Act/EU in
conjunction with paragraph(2)(i)(2) of Article 18(1) of the Withdrawal Agreement, the
holders are in any case entitled to request the surrender of a retained passport at any time,
in which case it shall be returned immediately.
12.5.
The issue of personalised sovereign documents shall be carried out in a secure
manner. In the case of collection by someone other than the holder, a power of attorney
shall be presented. An electronic residence permit may not be sent by post.
12.6.
Although there is no obligation on the part of the foreigners authority to do so, it is
recommended that paper or online forms be made available in English, that applications
and residence reporting be processed even if they are submitted in English and that
documents originally in English be accepted without translation.

13.
Special circumstances of frontier workers
13.1. Differences in legal status
13.1.1. For the definition of frontier workers and the distinction from other situations, please
refer to the explanations under Nos 9.2 to 9.4 .
13.1.2. On the basis of the Withdrawal Agreement, frontier workers are entitled to pursue
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their activity in the State of employment and to enter and leave that State for this
purpose.
13.1.3. The right to reside in the country in which they work is not linked to the entitlement
as a frontier worker.
13.1.4. However, the maintenance of a place of residence for work purposes defined by
work-related double housekeeping cannot be challenged. Such a place of residence for
work purposes does not constitute habitual residence in Germany.
13.2. Retention of worker status
13.2.1 A right to join a frontier worker does not exist in the country where the State
of employment either falls within the scope of the Withdrawal Agreement or
federal law.
13.2.2 If frontier workers have ceased working before the end of the transition period,
they may retain their worker status in the State of employment, i.e. Germany,
if they fulfil one of the conditions laid down in Article 7(3)(a), (b), (c) or (d) of
Directive 2004/38/EC, but without having to move their residence to Germany.
This will allow them to benefit from the rights under Article 24(1)(a) to (h) of
the Withdrawal Agreement.
13.2.1. Frontier workers retain their status as workers in the State of employment, i.e.
Germany, and their entitlement as frontier workers is therefore not affected if they
13.2.1.1.

are temporarily unable to work due to illness or an accident;

13.2.1.2.
are in duly recorded involuntary unemployment after more than one year of
employment and make themselves available to the relevant employment agency;
13.2.1.3.
are in duly recorded involuntary unemployment for the first twelve months
of employment after the termination of a fixed-term employment contract of less
than one year's duration or after becoming involuntarily unemployed, and have
made themselves available to the relevant employment agency, in which case
their status as a worker shall be retained for at least six months; or
13.2.1.4.
start vocational training; for persons who are voluntarily unemployed, the
training shall relate to their previous employment.
13.2.2. In line with ECJ case law (Case C-507/12, Saint Prix), the list of circumstances in which
worker status may be retained is not exhaustive.
13.3. Self-employed frontier workers
13.3.1. Self-employed frontier workers have the same rights as employed frontier workers
under Article 25(3) of the Withdrawal Agreement, with the same reservations as under
Article 25(1) of the above Agreement.
13.3.2. The Withdrawal Agreement protects the right to take up and pursue activity as selfemployed persons and to set up and manage undertakings in accordance with Article
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49 TFEU under the conditions laid down for German nationals in Germany. However,
this does not mean that the Withdrawal Agreement allows UK nationals to rely on
Union law in order to provide services in Germany or other EU Member States or to
settle in other German or other EU Member States. The right under Article 25(1) of the
Withdrawal Agreement shall remain unaffected.
13.3.3. The right to take up and pursue gainful activities as self-employed persons and to set
up and manage undertakings may be subject to restrictions justified on grounds of
public policy, public security or public health (Article 52 TFEU).
13.4. Application requirements and issue of residence document for UK frontier workers
13.3.4. German law may also dispense with national treatment of self-employed persons in
respect of activities which are connected – even if only temporarily – with the exercise
of official authority (Article 51 TFEU); this applies in particular to cases of lending with
sovereign powers. Details on this are set out in national law.
13.4.1. The right to pursue an activity exists by virtue of law. A residence document for
frontier workers is not required in order for the existence of the right to be established.
On the other hand, the right cannot be easily proven without producing the residence
document for frontier workers.
13.4.2. In deviation from the rules for ordinary residence rights under the Withdrawal
Agreement, there is an application obligation for the residence document for frontier
workers, but conversely no time limit. Although there is no deadline, new rights to work
as a frontier worker cannot arise after the end of the transition period.
13.4.3. There are no special sanctions for breaching the application obligation. However,
beneficiaries who breach the duty to submit an application and therefore encounter
difficulties providing evidence or suffer other disadvantages shall alone bear
responsibility for the corresponding disadvantages.
13.4.4. As a legal consequence of the application, Section 81 of the German Residence Act
applies mutatis mutandis under sentence (2) of Section 11(4) of the Freedom of
Movement Act/EU. Sentences (3) and (5) are relevant here. While the right to pursue
an activity already exists by virtue of law; pending clarification, the uncertain legal
situation is provisionally clarified by the temporary effect of Section 81(3) of the
German Residence Act, this being limited only to the right applied for (entry and
residence only for the purpose of pursuing an activity as a frontier worker, but not for
the purpose of taking up residence). Upon request, a certificate of application should
be issued to the beneficiary until a decision on the application is taken and a residence
document for frontier workers is issued or the application is rejected, in which case the
second box under temporary permit (Erlaubnisfiktion) shall be ticked and bear the
following wording: ‘activity as a frontier worker permitted; no main residence in
Germany’.
13.4.5. For the issue of the residence document for frontier workers, the explanations on
the issue of the residence document apply mutatis mutandis, provided that no
deviating entries are to be made in the document.
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14.
Family reunion outside the scope of the Agreement
14.1. Principles
14.1.1. Family reunion with persons entitled to reside under the Withdrawal Agreement is
governed by the Withdrawal Agreement only in some cases.
14.1.2. In particular, in cases where the time conditions are not fulfilled because the
requisite relationship with a family member or other person does not already exist by
the end of the transition period (see Nos 7.2 and 7.3), family reunion is governed by
the provisions of the German Residence Act described below; sentence (1) of Section
11(10) of the Freedom of Movement Act/EU.
14.1.3. In cases of family reunion where the Withdrawal Agreement does not apply, Sections
5 and 27 et seq. of the German Residence Act are applicable by which special
provisions, i.e. Section 33 of the Act, which provides for the granting of a residence
permit in derogation of Section 5 of the Act ex officio, shall be observed.
14.1.4. The administrative procedure in cases of family reunion where the Withdrawal
Agreement does not apply is governed by the German Residence Act and the other
provisions generally applicable to family reunion under the same Act, namely the
German Residence Ordinance and the implementing laws and administrative
procedures of the federal states.
14.1.5. Under the German Residence Act, the residence status of the person on whom family
reunion is contingent (‘reference person’) determines which more specific
requirements shall be met for family reunion. In sentence (2) of Section 11(10) of the
Freedom of Movement Act/EU, certain residence rights under the Withdrawal
Agreement are therefore treated in the same way as residence rights that may exist
under the German Residence Act with regard to joining persons with an entitlement
under the Withdrawal Agreement.
14.1.6. These equivalences only have significance with regard to the question of which rules
apply to family reunion. In terms of residence law, they have no further relevance.
14.1.7. If family reunion with several reference persons with different residence rights is
envisaged, the most favourable legal status shall be decisive.
14.1.8. For family reunion purposes, UK nationals who are not eligible under the Withdrawal
Agreement shall be treated like other third country nationals.
14.1.9. New arrivals may, within the scope of Section 11(10) of the Freedom of Movement
Act/EU, include UK nationals who are not entitled under the Withdrawal Agreement
and who join persons, including third country nationals, who are eligible under the
Withdrawal Agreement.
Example: Jane is a UK national and has been living and working in Germany since 2017.
She is entitled to continue to reside in Germany under the Withdrawal Agreement. In
June 2021, she marries Ronnie, a UK national who had lived in London until then. Ronnie
now wants to live with Jane in Germany.
She is not entitled under the Withdrawal Agreement and her future residence status is
governed by the German Residence Act in conjunction with Section 11(10) of the
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Freedom of Movement Act/EU. Ronnie is subject to the obligation under Section 4(1) of
the German Residence Act to hold a residence permit for her long-term stay in Germany,
which, since she is not yet entitled to permanent residence, is granted to her in
accordance with the rules applicable to joining EU Blue Card holders as a family
member.
14.1.10.
The scope of Section 11(10) of the Freedom of Movement Act/EU is not
extended where persons join with UK nationals as reference persons who are not
entitled under the Withdrawal Agreement.
Example: Mike, a UK national, moves to Germany for the first time in February 2021 to
study and is granted a residence permit for this purpose under sentence (1) of Section
16b(1) of the German Residence Act. He is not entitled under the Withdrawal
Agreement.
14.2. Joining holder of a permanent right of residence
14.2.1. If, at the time of the application for a residence permit for the purpose of family
reunion, the reference person holds a permanent right of residence in accordance with
Article 15 of the Withdrawal Agreement, he or she is treated in the same way as a third
country national with a permanent EC residence permit in accordance with sentence
(2) point (1) of Section 11(10) of the Freedom of Movement Act/EU.
14.2.2. For the applicability of sentence (2) point (1) of Section 11(10) of the Freedom of
Movement Act/EU, it is irrelevant whether the reference person is a UK national or
citizen of another State.
14.2.3. The right of permanent residence shall be acquired by virtue of law; details are set
out in No. 8.6.
14.2.4. It does not matter whether the reference person has been granted permanent
residence. The right of permanent residence does not have to certified as relating to
family reunion if the reference person does not expressly request it. Whether a
permanent right of residence exists or not is checked incidentally in the course of
processing the application for a residence permit for the purpose of family reunion.
14.2.5. A certificate confirming the right of permanent residence does not have any
declaratory effect on family reunion either (see No. 11.3.8). However, their correctness
is to be presumed for the purposes of the family reunion procedure if no reasons for
their incorrectness are apparent.
14.2.6. If a permanent right of residence has already been certified, there is no need for a
renewed, more detailed review of its origins if there are no indications that the content
of the certificate is incorrect or that the right of permanent residence has expired due
to absence from the federal territory.
14.2.7. Proof of language proficiency (sentence (1) point (2) of Section 30(1) of the German
Residence Act) is to be waived in the case of spousal reunion with UK nationals with a
permanent right of residence, as it is not required for this category of persons according
to sentence (3) point (5) of Section 30(1) of the Act due to the fact that UK nationals
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without a permanent right of residence are treated the same as EU Blue Card holders
(sentence (2) of Section 11(10) of the Freedom of Movement Act/EU). In addition,
family reunion should not be made more difficult as a result of acquiring a right of
permanent residence due to joining a reference person who in any event has the same
status as an EU Blue Card holder.
14.2.8. For similar reasons, with regard to the exemption provision in sentence (2) point (2)
of Section 32(2) of the German Residence Act, the restriction in sentence (1) of Section
32(2) of the above Act does not apply in the case of children joining UK nationals
entitled under the Withdrawal Agreement who are over 16 years of age.
14.3. Joining other third country nationals with an entitlement under the Withdrawal Agreement
but without a permanent right of residence
14.3.1. If the person concerned is a UK national at the time of joining the family and also has
a right of residence under the Withdrawal Agreement but no permanent right of
residence under Article 15 of the above Agreement, he or she is treated in the same
way as a third country national with an EU Blue Card according to sentence (2) point
(2) of Section 11(10) of the Freedom of Movement Act/EU.
14.3.2. The right of residence of the person concerned under the Withdrawal Agreement
exists by virtue of law; it does not matter whether it has already been endorsed by a
certificate of application or by a residence document.
14.3.3. If a right of residence has already been certified in accordance with the Withdrawal
Agreement, a renewed, more detailed review of its origin may be dispensed with if
there are no indications that the right of residence has expired due to absence from
the federal territory.
14.3.4. Proof of language proficiency (sentence (1) point (2) of Section 30(1) of the German
Residence Act) shall be waived in the case of spousal reunion with UK nationals with a
right of residence under the Withdrawal Agreement due to the exemption provision of
sentence (3) point (5) of Section 30(1) of the Act, which applies because of sentence (2)
point (2) of Section 11(10) of the Freedom of Movement Act/EU.
14.3.5. In view of the exemption provision in sentence (2) point (2) of Section 32(2) of the
German Residence Act, the restriction in sentence (1) of Section 32(2) of the Act does
not apply to children over the age of 16 joining UK nationals entitled to reside under
the Withdrawal Agreement.
14.4. Joining other third country nationals without an entitlement under the Withdrawal
Agreement but without a permanent right of residence
14.4.1. If, at the time of reunion, the person concerned is not a UK national but has a right
of residence under the Withdrawal Agreement and no permanent right of residence
under Article 15 of the Agreement, he or she is treated in the same way as a third
country national with a residence permit for the purpose of family reunion in
accordance with sentence (2) point (3) of Section 11(10) of the Freedom of Movement
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Act/EU.
14.4.2. Nos 14.3.2 and 14.3.3 shall apply accordingly.

15.
Termination of residence
15.1. Termination of residence due to cessation of the requirements under the Withdrawal
Agreement
15.1.1 In these cases, there is no relaxation of the requirements of proof of language
proficiency or, in the case of the subsequent immigration of children, of integration
into the way of life in the federal territory, not generally provided for by law
15.1.2 Conditions for the right under the Withdrawal Agreement no longer being met may
be due to
15.1.2.1 the termination of residence in the federal territory,
15.1.2.2 in the case of frontier workers, the permanent cessation of cross-border work,
15.1.2.3 a loss of livelihood without recourse to social benefits (see also Section 2(3) of
the German Residence Act), or of health insurance in cases where this is a
condition for the right of residence in each case,
15.1.2.4 the removal of the substantive conditions laid down in Directive 2004/38/EC.
15.1.3 Under Section 16(4) in conjunction with Section 5(3) of the Freedom of Movement
Act/EU, the existence or continuation of the conditions of the right under the
Withdrawal Agreement may only be determined on special grounds.
15.1.4 If the conditions of the right under the Withdrawal Agreement have ceased to
exist or are not fulfilled, the loss of the right may be determined in accordance with
Section 16(4) in conjunction with Section 5(4) of the Freedom of Movement Act/EU.
Losses are established on a discretionary basis.
15.1.5 Under Article 20(2) of the Withdrawal Agreement, a termination of residence under
sentence (2) of Section 11(12) in conjunction with sentence (3) of Section 11(14) of
the Freedom of Movement Act/EU and with sentence (6) or (7) of Section 51(1) of the
German Residence Act may be considered. See No. 15.5 with regard to annulment or
revocation in more detail.
15.2. Termination of residence on grounds of public safety
15.2.1 Establishment of loss has constitutive effect. Under Section 80(1) of the German Code
of Administrative Court Procedure (Verwaltungsgerichtsordnung), challenges and
action for annulment have suspensive effect.
15.2.1. With regard to the termination of residence on the grounds of public security of
persons entitled under the Withdrawal Agreement, Article 20 of the Withdrawal
Agreement differentiates between
15.2.1.1.

cases involving conduct that took place before the end of the transition period,
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and
15.2.1.2.

cases involving conduct that occurred after the end of the transition period.

15.2.2. In the cases referred to in No. 15.2.1.1 in accordance with Article 20(1) of the
Withdrawal Agreement, Chapter VI of Directive 2004/38/EC is applicable (expulsion
under the free movement right). In the cases referred to in No. 15.2.1.2 however,
national law on the termination of residence may apply.
15.2.3. Under sentence (1) of Section 11(12) of the Freedom of Movement Act/EU, Sections
(6) and (7) of the above Act shall apply to expulsion in substantive and procedural
respects. All rules developed for this purpose apply. In particular, the decision
establishing the loss is taken constitutively and only for special preventive reasons. The
prioritisation provided for in Article 28 of Directive 2004/38/EC and in Section 6(4) and
(5) of the Freedom of Movement Act/EU apply.
15.2.4. Expulsion under national law allowed for by Article 20(2) of the Withdrawal
Agreement, is governed exclusively by Section 53 et seq. of the German Residence Act
in accordance with sentence (2) of Section 11(12) of the Freedom of Movement Act/EU.
The decision is enforceable in the same manner as an expulsion decision and not a
decision determining the loss. Expulsion on general prevention grounds is permissible.
Section 55 of the German Residence Act applies to a serious and particularly serious
interest in remaining. In this regard, it should be noted that according to Section 11(15)
of the Freedom of Movement Act/EU, merely holding a right of residence under the
Withdrawal Agreement is deemed equivalent to holding a residence permit, while after
a lawful residence in the federal territory, irrespective of the legal grounds, of more
than five years it is deemed equivalent to holding a permanent residence permit.
15.2.5. In accordance with administrative court case law, a general preventive expulsion can
also be considered in the case of acts of deception in fulfilling the conditions of
residence rights or proving identity, if such acts take place after the end of the
transition period and if there are no overriding interests in favour of the person
remaining that pose an obstacle to the expulsion. However, the prospect of expulsion
in these cases is superseded by Section 16(4) in conjunction with sentence (1) of Section
2(7) of the Freedom of Movement Act/EU in view of the provisions in Article 20(3) and
(4) of the Withdrawal Agreement.
15.2.6. The rules of the German Residence Act on expulsion may not be applied, even in part,
to activities that fall within the scope of Article 20(1) of the Withdrawal Agreement.
Conversely, decisions on the termination of a residence on the basis of conduct that
took place after the end of the transition period shall be taken in accordance with the
German Residence Act.
15.2.7. Under certain circumstances, the individuals concerned may engage in conduct
beginning before the end of the transition period and continuing thereafter, i.e. acts
which when taken individually have a sole purpose and are linked by the identical or
similar nature of their perpetration as well as by being closely correlated in time and
outcome. The following scenarios are envisaged:
15.2.7.1.

Activities on the part of the person concerned after the end of the transition
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period are sufficient in themselves to issue an expulsion order – in this case,
measures terminating a residence may be taken on the basis of Article 20(2) of
the Withdrawal Agreement, according to sentence (2) of Section 11(12) of the
Freedom of Movement Act/EU under the German Residence Act.
15.2.7.2. Activities carried out after the end of the transition period are not sufficient in
themselves to merit measures terminating a residence under the German
Residence Act – in this case, measures cannot be taken under the Act on the basis
of Article 20(2) of the Withdrawal Agreement, according to sentence (2) of Section
11(12) of the Freedom of Movement Act/EU.
15.2.7.3. In the case referred to in No. 15.2.7.2 however, whether the activities
carried out before the end of the transition period justify a termination of
residence may be determined in accordance with Article 20(1) of the Withdrawal
Agreement. As part of this determination, if an assessment of whether the
personal conduct of the person concerned poses a risk is envisaged, activities
that take place after the end of the transition period can also be taken into
account.
15.3. Duty of disclosure towards other bodies under the German Residence Act
15.3.1. In accordance with the dichotomy provided for in Article 20 of the Withdrawal
Agreement between activities which took place before or after the end of the transition
period, a distinction is made with regard to the registration requirements under
sentence (1) points (1) to (3) of Section 87(2) of the German Residence Act.
15.3.2. Under Section 11(7) of the Freedom of Movement Act/EU, reporting requirements
exist accordingly only if the facts disclosed form the basis of the establishment of a loss
under the above Act if they relate to activities that took place before the end of the
transition period.
15.3.3. However, subsequent activities exist to the same extent as with regard to all other
third country nationals.
15.4. Failure to satisfy the conditions for a right of residence following deceit or due to failure to
establish family unity
15.4.1. In cases where the person concerned has falsified the existence of a requirement for
a right under the Withdrawal Agreement by using forged or falsified documents, or by
false pretences, the loss under sentence (1) of Section 2(7) of the Freedom of
Movement Act/EU shall be determined with regard to Article 20(3) of the Withdrawal
Agreement and Section 16(4) of the Freedom of Movement Act/EU irrespective of the
time the misconduct took place.
15.4.2. Although in such cases expulsion may take place even before a final judgement has
been delivered in the case of a judicial appeal lodged against the dismissal of a
deceptive or improper application, the conditions laid down in Article 31 of Directive
2004/38/EC shall be met. This means that the persons concerned may not be expelled
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from Germany if they have lodged an appeal against the establishment of loss and
applied for interim legal protection to suspend the enforcement of the expulsion
decision.
15.4.3. Expulsion may not take place until a decision has been made on the application for
interim protection, unless,
15.4.3.1.

the decision on the establishment of loss is based on a previous court decision,

15.4.3.2. the persons concerned have already had occasion to apply for judicial review,
or
15.4.3.3.
the decision ordering the expulsion is based on imperative grounds of public
security within the meaning of Article 28(3) of Directive 2004/38/EC and,
accordingly, general prevention considerations may not be taken into account,
irrespective of the time of the conduct in question.
15.4.4. Under Article 31(4) of Directive 2004/38/EC, a ban on entry and residence under
sentence (2) of Section 7(2) et seq. of the Freedom of Movement Act/EU may be
enforced while appeal proceedings are pending, but the persons concerned may not
be prevented from instigating their own proceedings unless public order or security is
seriously disrupted by their appearance in person.
15.4.5. The measures referred to in Nos 15.4.1 to 15.4.4 also apply to a family member or
other person who is not a UK national entitled under the Withdrawal Agreement if it is
established that such person will not join a reference person entitled under the above
Agreement for the purpose of establishing or maintaining family union, or will not
accompany the reference person for that purpose; Section 16(4) of the Freedom of
Movement Act/EU in conjunction with sentence (2) of Section 2(7) of the above Act.
15.4.6. Sentence (3) of Section 2(7) of the Freedom of Movement Act/EU also applies under
Section 16(4) of the Act to the cases listed in No. 15.4.1 .
15.5. Revocation and withdrawal
15.5.1. Even after the end of the transition period, Section 51(1)(a) to (10) of the German
Residence Act does not apply to holders of a right of residence under the Withdrawal
Agreement because the conditions it sets out cannot be met. Therefore, Section 51 of
the German Residence Act is not referred to in the Freedom of Movement Act/EU
either.
15.5.2. Points (6) and (7) of Section 51(1) of the German Residence Act are superseded by
the special provisions of the Withdrawal Agreement on the continuation of the right of
residence under the Agreement; see Nos 7.1.10 and 7.1.11. However, reference is
made here to 15.1.4 .
15.5.3. Holding a passport or alternative identity document is not a condition for the
establishment and continuation of a right of residence under the Withdrawal
Agreement with the result that revocation is not possible under sentence (1) of Section
52(1) of the German Residence Act.
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15.5.4. In the event of a loss of UK nationality, the right of residence under the Withdrawal
Agreement will cease to apply if it was granted on the basis of the holder's UK
nationality. A right of residence under the Withdrawal Agreement is deemed to
continue to exist if a relationship as a family member under free moment rules or other
person deriving rights from a UK national with an entitlement under the Withdrawal
Agreement also exists and the relevant time conditions are met (Nos 7.2 and 7.3).
Otherwise, in accordance with Section 16(4) in conjunction with Section 5(4) of the
Freedom of Movement Act/EU, the determination of a termination of residence shall
be initiated irrespective of whether a permanent right of residence already exists or
not. See No. 15.1.4 .
15.6. Legal consequences of termination of residence
15.6.1. The enforceable termination of residence in connection with rights under the
Withdrawal Agreement generally results in an expiry of the legal status under the
German Residence Act in accordance with the Withdrawal Agreement. Section 16 of
the Freedom of Movement Act/EU no longer applies because none of the rights
provided for by the provision still exist.
15.6.2. Residence rights under the Withdrawal Agreement may not be regained after they
have effectively been lost, for whatever reason. Without exception, the persons
concerned shall enjoy, at any future point in time, the status of third country nationals
without special residence rights derived from the withdrawal of the United Kingdom
from the European Union unless they acquire a nationality conferring more extensive
residence rights on them.
15.6.3. Due to the loss of legal status, an obligation to leave the country arises in the event of
a termination of residence in accordance with the provisions of Section 50(1) of the
German Residence Act. Under sentence (1) of Section 50(3), of the German Residence
Act, the person concerned only satisfies his or her obligation to leave the country by
entering another Member State of the European Union or another Schengen State if
he or she is permitted to enter and stay there. If determining the loss is based on
circumstances that occurred during the transition period (Article 20(1) of the
Withdrawal Agreement), the obligation to leave the country is based on sentence (1)
of Section 7(1) in conjunction with sentence (1) of Section 11(12) of the Freedom of
Movement Act/EU.
15.6.4. A ban on entry and residence is to be imposed in the following cases
15.6.4.1. a termination of residence in corresponding application of Section 2(7) or
Section 6 of the Freedom of Movement Act/EU under Section 7 of the above Act;
sentence (1) of Section 11(12) of the above Act and
15.6.4.2. a termination of residence under Sections 53 et seq. of the German Residence
Act in accordance with Section 11 of the Act; sentence (2) of Section 11(12) of the
Freedom of Movement Act/EU.
15.6.5. In the event of a termination of residence under Section 5(4) of the Freedom of
Movement Act/EU, no ban on entry or residence shall be imposed. An obligation to
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leave the country nevertheless arises and can only be fulfilled by leaving the Schengen
Area and the European Union in accordance with sentence (1) of Section 50(3) of the
German Residence Act. Re-entry on the basis of the German Residence Act or under
Schengen law applicable to short stays is permitted once the obligation to leave the
country has been fulfilled upon fulfilment of the respective requirements.
15.6.6. A ban on entry and residence shall be published in the Schengen Information System
and in the national search tools even if it has been issued in accordance with Section 7
of the Freedom of Movement Act/EU.
15.6.7. Any residence document or residence document for frontier workers that has been
issued shall be revoked. The legal basis for this is Section 52 of the German
Administrative Procedure Act (Verwaltungsverfahrensgesetz) in conjunction with
sentence (3) of Section 11(12) of the Freedom of Movement Act/EU.
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